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No. 11,524 


QUESTIONS PRESENTED 

Where appellant and one Romeo McKinney were jointly 
indicted for first degree murder and the evidence is un¬ 
disputed that appellant had motive and the announced 
design to kill the deceased, who was living with appellant’s 
former common-law wife, and the appellant had purchased 
the murder weapon the day before the shooting and there 
was no evidence showing motive on the part of McKinney or 
concert of action between the two, and the direct evidence 
as to who did the actual shooting was conflicting, the ques¬ 
tions presented in the opinion of the appellee are as follows: 

1. Whether having failed to move for a judgment of ac¬ 
quittal at the end of the case, appellant could move follow¬ 
ing the verdict for a judgment of acquittal notwithstanding 
the verdict. 

2. Whether in the light of all the evidence, there was 
sufficient evidence of appellant’s guilt to warrant submis¬ 
sion of the case as to him to the jury. 

3. Whether in the light of the evidence adduced the trial 
court abused its discretion in denying appellant’s motion 
for a new trial based on the alleged insufficiency of the evi¬ 
dence. 


(i) 
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®nitcb States Court of Appeals ■ : 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,524 

John Thomas Battle, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On February 28, 1952 an indictment was filed in the 
United States District Court for the District of Columbia 
jointly charging appellant, John Battle and one Borneo 
McKinney with first degree murder in the killing of Robert 
Williamson on December 1, 1951 (R. 701). 

After a trial by jury appellant on the 16th of May, 1952 
was found guilty of murder in the second degree and Mc¬ 
Kinney was acquitted (R. 705). 

In accordance with the verdict of the jury, the trial court 
on the 20th of June, 1952 sentenced appellant to a term of 
imprisonment of from 15 to 45 years (R. 706). This is an 
appeal from the judgment of the trial court entered on the 
conviction of appellant for second degree murder. 

The evidence adduced in the trial court may be sum¬ 
marized as follows: 

Appellant and one Helen Smith had lived together for a 
period of four years up to August, 1951 when she left ap- 
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pellant and commenced living with Robert Williamson, the 
deceased, at 1213 Seventh Street next to the alley where 
the shooting occurred (A. 26, 27). Appellant had expressed 
his rancor at this situation to various witnesses. Thus, 
Frank Fitzgerald testified that approximately a week prior 
to the shooting Battle had asked him where he could buy a 
gun, that somebody “messing” with his wife. Fitzgerald 
further testified that on the day of the shooting Battle said 
he had somebody he wanted to kill and advanced the same 
reason (A. 33, 34). 

Eugene Petty testified on the morning of the shooting, 
Saturday, December 1,1951, Battle stated that he had some 
man he wanted to shoot (A. 35). Later in the day Petty 
testified that he and Battle were walking on Seventh Street 
and Battle pointed out to him the alley where the shoot¬ 
ing later occurred and according to Petty (A. 35,36) “Battle 
made some remark regarding the night before he had some 
trouble over there with a guy in the alley and he said he 
was going to shoot the guy and I said ‘About what’ and he 
said about his wife and I said ‘Man you’re crazy if you 
do’ ”. 

Eugene Hart testified that the Friday evening before the 
shooting Battle asked him for a gun, that he sold a gun to 
Battle for $15.00 and that at that time there w~ere no cart¬ 
ridges in the gun and that Battle sold the gun back to him 
on the Sunday following the shoorting (A. 23, 24). 

On the evening of the murder appellant and McKinney 
and one Frazier “Booster” Mills met in a place called 
Wimpys located near the scene of the shooting (A. 37). 
After visiting several places they arrived in front of a beer 
garden called Nick and Steves which is located next to 
the alley involved. While they were standing there accord¬ 
ing to Mills, Helen Smith and the deceased approached. 
Appellant and the girl fell into an argument and the de¬ 
ceased told Battle to leave the girl alone (A. 37, 38). Helen 
Smith testified that Battle was trying to persuade her to 
return to take care of his sister and she didn’t want to be 
bothered with him (A. 27). Upon her refusal Helen testi¬ 
fied that Battle said “You little black bitch. If you ever 
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walk the streets again I’ll kill you and your associates”. 
She further testified that he had threatened her before 
(A. 29). Thereafter according to Mills the girl and the de¬ 
ceased left, the deceased going into the premises of 1213 
Seventh Street with Helen staying on the outside. Mills 
testified that Battle gave him two keys to give to Helen and 
that she refused them (A. 38). At this time the deceased 
rejoined the argument and after further argument Mills 
testified that Battle together with McKinney started away 
heading up the alley, that he heard someone say “He got 
a gun” and that at this time the deceased was coming up 
the alley. At this moment according to Mills, McKinney 
was pushing Battle up the alley away from the deceased 
when he, Mills, heard a shot. He testified that McKinney 
fired the shot and the deceased fell (A. 38, 41). On cross-ex¬ 
amination he stated that just prior to the shot he heard 
the deceased say “If you’re gonna shoot, shoot” (A. 45). 
He further admitted that both Battle and McKinney were 
dressed in overcoats and that it was dark but stated he 
could see (A. 47). He conceded that prior to the shooting 
neither McKinney nor himself had had any trouble with 
the deceosed (R. 236). He denied knowing Battle before 
the night of the shooting and denied telling one Jack Cov¬ 
ington that he’d known him two or three weeks (A. 42, 43).* 

Helen Smith denied knowing who fired the shot (A. 29). 
She testified that she was in the house at the time although 
both Mills and McKinney placed her outside the house, that 
just prior to the shooting she heard Williamson say “If 
you’re gonna kill me go ahead and kill me”, that she heard 
the shot and ran out and assisted the deceased to the front 
of their premises (A. 28). She admitted her signature 
on a statement given to police on December 1, in which she 
stated that Battle had the gun when the shot was fired 
(A. 30, 31), but denied the truth of the statement (A. 30, 31). 
She further denied telling officers Markovitz and Swope 
on the scene that Battle did the shooting (A. 32, 33). These 

1 Jack Covington later testified that Mills on one occasion told 
him he’d known Battle two or three weeks (A. 87), and on another 
that he’d known him a few days before the shooting (A. 87). 
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officers all testified that on the night of the shooting Helen 
told them that Battle fired the shot (A. 84; R. 530, 531). 

The deceased expired shortly thereafter on the doorstep 
of 1213 Seventh Street (R. 72). No weapons were found 
on his body or in the vicinity (R. 54). 

Following the shot appellant, McKinney and Mills ran 
up the alley away from the scene (A. 39). The trio then went 
to an address on P Street where, according to Mills, Battle 
flushed the empty shell down the commode (A. 39). They 
then went to a store and Battle placed a phone call to one 
Hattie “Pee Wee” Chappell. According to Mills both he 
and McKinney talked to her and he heard McKinney state 
he fired the shot (A. 40). This was controverted by “Pee 
Wee” who stated that she talked to both Mills and McKin¬ 
ney, that both denied firing the shot and that she didn’t talk 
to the appellant (A. 25). After this they separated (A. 41). 

Battle surrendered to the police on Monday (R. 259). 
According to Sergeant Clarke of the Homicide Squad, he 
at first denied knowledge of the shooting and denied know¬ 
ing Williamson, but after interrogation for about two hours, 
admitted being at the scene and named McKinney as the 
killer (A. 86). Battle admitted to the police that he’d 
known Williamson for about four months and told them 
that he’d been to the place wrhere Williamson worked and 
had had words with him about the girl whom he wanted 
back (A. 48). Battle’s written statement to the police given 
on the Tuesday following the shooting was introduced in 
evidence (A. 52). Therein he had stated that he gave the 
keys to Booster so that Helen could come back to him. He 
further stated therein that at the time of the shooting 
McKinney was pushing him up the alley, that he saw the 
deceased coming around the corner and it was then that 
McKinney fired the shot. In his statement, he made no ref¬ 
erence to purchasing the gun from Hart but merely iden¬ 
tified it as a gun that McKinney gave to him the night of 
the shooting. 

McKinney when questioned by the police was similarly 
reluctant, but finally admitted knowledge of the shooting 
and named Battle as the killer (A. 49, 50). During his in- 
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terrogation McKinney brought the police to the house on P 
Street where they had disposed of the shell (A. 5D, 51). 

At the conclusion of the government’s case appellant 
moved for a judgment of acquittal as to first degree murder 
which motion was denied (A. 335). A similar motion was 
made by McKinney and denied without prejudice (R. 336). 

Both defendants took the stand. McKinney testified that 
he didn’t know Williamson or the girl, that he had no dif¬ 
ficulty with Williamson on the evening of the shooting 
(A. 89), and denied knowledge of the enmity between 
Battle and Williamson (A. 89). He denied knowing that 
Battle had a gun on the evening in question and further 
denied that Battle had given him the gun (A. 88). He 
stated that during the initial argument he attempted to 
separate the participants (A. 91). He confirmed Mills’ 
story in regard to Battle’s attempting to give Helen 
the keys (A. 92) and testified that Battle then threat¬ 
ened to kill the girl and her associates (A. 93). After 
that he testified Williamson reappeared and he, McKin¬ 
ney, grabbed Battle (A. 94). He stated Williamson 
said to Battle “If you’re going to shoot, shoot”, that 
Battle got loose and pulled the gun and fired once (A. 95). 
On further examination he stated that he warned William¬ 
son to get out of the alley that Battle had a gun and that 
it was then that Williamson told Battle to go ahead and 
shoot (A. 96). McKinney confirmed Mills’ version of the 
disposition of the shell (A. 98) and stated that following 
that they went to the Fourteenth Street address where the 
phone call to “Pee Wee” was made. McKinney denied 
admitting the shooting in this phone call (A. 98). 

Battle, on taking the stand, testified that the gun was 
purchased from Hart by a man named Tennessee and him¬ 
self and stated that he wouldn’t have purchased the gun 
except for Tennessee (A. 56). He denied the threats which 
had been testified to by the other witnesses and denied that 
he wanted Helen back (A. 70). He testified that he was in 
the house all day Saturday, that he had not taken the walk 
which Eugene Petty has described (A. 56), and denied on 
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cross-examination pointing out to Petty the alley where 
he had had trouble previously (A. 73). He further denied 
knowing Petty (A. 70). He testified that he knew the gun 
was loaded when he took it (R. 495) and stated that he was 
carrying it with him so as to give it to Tennessee (A. 81). 
He stated that on meeting McKinney Saturday night on 
Seventh Street that he gave the gun to him in front of a 
place Wimpys and that the reason that he did this was that 
he was afraid to carry it (A. 59). He stated that he then 
forgot all about the gun (R. 500, 501). He denied knowing 
the deceased Williamson personally or that he was going 
with Helen Smith, his former common-law wife. He denied 
ever arguing previously with Williamson about the girl 
(A. 75, 77). He testified that on the evening of the shooting 
he arrived in the 1200 block of Seventh Street where the 
shooting later occurred around 7:00 p.m. (A. 57). After 
meeting up with McKinney and Mills and visiting various 
places in the area, they arrived in front of the premises at 
•1215 Seventh Street sometime after 10:00 p.m. He tes¬ 
tified that then they met Helen and the deceased and that 
after an apparently friendly conversation (A. 61), Wil¬ 
liamson came over and said “Take your hands off the girl”; 
that the girl then inquired about her “bootees” and then 
she and Williamson went on about their business (A. 61, 62) 
and that he didn’t see Williamson again (A. 62). He said 
that he then gave the keys to his room to Booster to give 
to Helen so that she coukl recover her “bootees” which 
she had left there and that she refused to accept the keys 
(A. 63). He testified that after that they started to leave 
going up the alley. According to him the next thing lie 
knew he was hauled and pushed by McKinney and heard a 
shot go off (A. 63). Following the shot he stated they 
ran up the alley, he still not knowing at whom the shot was 
fired (A. 67). Pie denied hearing anyone say at the time 
of the shooting “He got a gun” and further denied hearing 
Williamson say “If you’re going to shoot, shoot” (A. 65). 
He stated he didn’t see the gun before the shot but after 
the shot he saw Romeo putting the gun away (A. 66). 

After fleeing from the scene, they went to 1527 P Street, 
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N. W. where according to Battle, McKinney disposed of 
the shell in the commode (A. 68). He confirmed the story 
of the phone call to Pee Wee and testified that after that 
McKinney foisted the gun off on him and stated that they 
then separated (A. 69). 

Battle testified that after leaving the other two he went 
to his sister’s home and on being advised bv her that the 
police were looking for him, checked into a hotel for 
the evening, though he maintained a room at 1316 
Corcoran Street, N. W. (A. 73,74). He denied stating to the 
police that he knew Helen was living with the deceased 
(A. 75), and denied stating at the outset of his interroga¬ 
tion that he didn’t know anything about the shooting 
(A. 77). He further denied concealing his knowledge of 
the gun from the police until the day after his arrest 
(A. 78) and reiterated his denials of the threats testified 
to by Petty and Fitzgerald (A. 81). 

At the conclusion of the case McKinney moved that the 
question of first degree murder be withdrawn as to him, 
which motion was granted by the court (A. 99). Appellant 
did not renew at the conclusion of the case his motion for 
a judgment of acquittal. The court being of the view that 
there was insufficient evidence of concert of action, then 
instructed the jury that they could not find both defendants 
guilty and that the jury should consider and weigh the 
evidence and determine which of the defendants, if either, 
had been proved guilty of the crime charged in the indict¬ 
ment or one of the lesser included offenses. The court 
further instructed the jury that in its opinion there was 
insufficient evidence of premeditation as to McKinney to 
support a verdict of first degree murder against him 
The jury, therefore, was instructed that if they found 
McKinney guilty it could only be of second degree murder 
or of manslaughter (A. 100). After deliberation the jury 
returned a verdict of not guilty as to McKinney and a ver¬ 
dict of second degree murder as to appellant (A. 102). 

Thereupon the appellant moved for a judgment of ac¬ 
quittal notwithstanding the verdict on the ground of insuf¬ 
ficient evidence which motion was denied (A. 102, 103), and 
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thereafter filed a motion for a new trial (R. 707) on the 
same ground, which after hearing also was denied (R. 708). 

STATUTES INVOLVED 

§ 22-2401 Murder in the first degree—Purposeful 
killing—Killing while perpetrating certain 
crimes. 

Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison, or in perpe¬ 
trating or attempting to perpetrate any offense punish¬ 
able by imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrating or in 
attempting to perpetrate any arson, as defined in sec¬ 
tion 22-401 or 22-402 of this Code, rape, mayhem, 
robbery, or kidnapping, or in perpetrating or in at¬ 
tempting to perpetrate any housebreaking while armed 
with or using a dangerous weapon, is guilty of murder 
in the first degree. (Mar. 3,1901, 31 Stat. 1321, ch. 854, 
§ 798; June 12, 1940, 54 Stat. 347, ch. 339, $ 1.) 

§ 22-2403 Murder in second degree. 

Whoever with malice aforethought, except as pro¬ 
vided in sections 22-2401, 22-2402, kills another, is 
guiltv of murder in the second degree. (Mar. 3, 1901, 
31 Stat. 1321, ch. 854, § 800; June 12,1940, 54 Stat. 347, 
ch. 339.) 

SUMMARY OF ARGUMENT 

I 

A motion for judgment of acquittal notwithstanding the 
verdict is not authorized as such by the Federal Rules of 
Criminal Procedure. Rather it is embraced within the 
terms of Rule 29 (b) which provides for a renewal of the 
motion for judgment of acquittal after verdict. This neces¬ 
sarily supposes that a motion for judgment of acquittal 
was made at the conclusion of the case. Xo such motion 
■was made herein. Appellant’s motion for a directed verd¬ 
ict at the end of the government’s case was waived when 
he presented evidence. Having failed to move for a judg¬ 
ment of acquittal at the end of the entire case, there was 
no motion which appellant could renew after verdict and 
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he cannot assign as error, therefore, the trial court’s denial 
of his motion after verdict. 

II 

The evidence adduced was more than sufficient to war¬ 
rant submission of the case to the jury as to appellant 
within the rule laid down by this Court in Curley v. United 
States, 81 U. S. App. D. C.*389, 160 F. 2d 229 (1947). The 
evidence was undisputed that appellant had a strong motive 
for the killing of the deceased who was living with appel¬ 
lant’s former common-law wfife. Appellant’s motive for 
the killing of the deceased was undisputed. He had an¬ 
nounced on several occasions his expressed design to kill 
the person who was “messing” with his wife. The day 
priox^to the shooting, he had purchased the murder weapon 
and previously had made inquiry as to where he could get 
a gun as he had someone to shoot. The conflicting evidence 
at the scene of the shooting as to who fired the fatal shot 
but presented a question of fact for the jury. Thus while 
an eye witness testified that McKinney fired the fatal shot, 
he denied this and named Battle as the killer. Further, 
the undisputed evidence shows that at the time of the shoot¬ 
ing McKinney was pushing appellant up the alley away 
from the deceased, that just prior to the shot someone called 
a warning out to the deceased and that this warning could 
have been made only by McKinney and the deceased’s 
reply thereto to go ahead and shoot could only have been 
addressed to the appellant. The evidence further shows 
that following the shooting the appellant disposed of the 
shell and the fatal weapon, and his admitted perjurious 
testimony on the witness stand could only have been the 
product of an overwhelming consciousness of guilt. In the 
light of all the evidence the trial court’s ruling denying 
the motion based on the alleged insufficiency of the evidence 
w*as eminently correct. 

in 

The denial of a motion of a new trial is ordinarily not 
assignable as error on appeal. Where the courts will re¬ 
view the trial court’s denial of a motion for a new trial, it 





10 


will only be to determine if there has been an abuse of the 
trial court’s undoubted discretion. The overwhelming evi¬ 
dence adduced in support of the appellant’s guilt herein, 
amply demonstrates that the trial court did not abuse its 
discretion in overruling appellant’s motion for a new trial 
on the ground of the alleged insufficiencv of the evidence. 

ARGUMENT 

I 

Having Failed to Move for a Judgment of Acquittal at the Close 
of the Entire Case, the Appellant Was Without Standing to 
Move for a Judgment Notwithstanding the Verdict and Can¬ 
not Assign as Error the Court’s Denial Thereof 

Appellant assigns as error the failure of the trial court to 
grant his motion for judgment notwithstanding the verdict. 
"While no express provision exists in the Federal Rules of 
Criminal Procedure for such a motion, it is in effect author¬ 
ized as a motion for judgment of acquittal under Rule 29 
(b) of the Criminal Rules. Notes of Advisory Committee 
on Rules, 18 U. S. C. A., Federal Rules of Criminal Pro¬ 
cedure, p. 304. United States v. Robinson, 71 F. Supp. 9 
(D. C. 1949). 

Rule 29(b) provides: 

Rule 29. Motion for Acquittal 

(a) * * * 

(b) Reservation of Decision on Motion. If a motion 
for judgment of acquittal is made at the close of all the 
evidence, the court may reserve decision on the motion, 
submit the case to the jury and decide the motion 
either before the jury returns a verdict or after it 
returns a verdict of guilty or is discharged without 
having returned a verdict. If the motion is denied 
and the case is submitted to the jury, the motion may 
be renewed within 5 days after the jury is discharged 
and may include in the alternative a motion for a new 
trial. If a verdict of guilty is returned the court may 
on such motion set aside the verdict and order a new 
trial or enter judgment of acquittal. If no verdict is 
returned the court may order a new trial or enter 
judgment of acquittal. 
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At the outset it appears that appellant was without stand¬ 
ing to raise the motion, the denial of which lie now assigns 
as error. 

Appellant did not at the conclusion of the entire case 
move for a judgment of acquittal. His motion at the con¬ 
clusion of the Government’s case was, of course, waived 
by his introduction of evidence. Hall v. United States, 
8*3 U. S. App. D. C. 166, 168, F. 2d 161 (1948), cert, denied 
334 U. S. 853; United States v. Goldstein, 168 F. 2d 666 (C.A. 
2, 194S); Ladrey v. United States, 81 U. S. App. D. C. 127, 
155 F. 2d 417 (1946). 

The provision allowing a motion for acquittal after 
verdict is predicated by the express term of Rule 29 (b) on 
the existence of a previous motion made at the conclusion 
of the case. As stated in Mosca v. United States, 174 F. 
2d 448 (C. A. 9, 1949), at p. 451: 

The provision in Rule 29 that “the motion may be 
renewed within 5 days after the jury is discharged” 
applies only to a motion made at the conclusion of all 
the evidence. 

A motion for judgment notwithstanding the verdict, 
being nothing more than a renewed motion for judgment of 
acquittal, and appellant having failed to move for judg¬ 
ment of acquittal at the close of the case, it is submitted that 
appellant waived his right to challenge the sufficiency of the 
evidence by motion after the verdict and cannot, therefor, 
assign as error the trial court’s denial thereof. 

II 

Assuming Arguendo, Thai Appellant Did Not Waive His Right 
to Move for a Judgment of Acquittal After Verdict, the Evi¬ 
dence Adduced at the Trial Was Amply Sufficient to Warrant 
Submission of the Case to the Jury. (The Trial Court, There¬ 
fore, Did Not Err in Denying Appellant’s Motion After 
Verdict. 

Assuming, however, that appellant could properly move 
for a judgment of acquittal after verdict, and applying the 
principles thereto, it is clear that the court’s denial thereof 
was eminently correct. 
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The requirements as to quantity and character of proof 
so as to warrant submission of a case to the jury have 
been comprehensively set forth by this Court in Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F. 2d 229, cert, 
denied 331 U.S. 824 (1947). There it was stated, at p. 392: 

. . . [U]pon a motion for a directed verdict [judg¬ 
ment of acquittal], the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom. . . . 


# # * • • 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he must let 
the jury decide the matter. 

The rule therein prescribed has been reiterated by this 
Court in McGuire v. United States, 84 U.S. App. D.C. 64, 
171 F. 2d 136 (1948) and Pritchett v. United States, 87 U.S. 
App. D.C. 374, 185 F. 2d 438, cert, denied 341 U.S. 905 
(1950). 

Thus, the question presented to the trial court by the ap¬ 
pellant’s motion for judgment of acquittal was whether, 
on the basis of all the evidence adduced and construing it in 
a light most favorable to the Government, Gaunt v. United 
States, 184 F. 2d 284, 290 (C.A. 1, 1950); United States v. 
Yeoman-Henderson, Inc., 193 F. 2d 867 (C.A. —, 1952), 
“giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable infer¬ 
ences of fact, a reasonable man might fairly conclude” that 
the appellant fired the fatal shot, under circumstances 
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amounting to first degree murder or a lesser included 
offense. 2 

Applying the tests enunciated in the Curley case to the 
evidence adduced and drawing the reasonable inferences 
therefrom, it is clear that appellant’s claim that the verdict 
was contrary to the weight of the evidence is without merit. 
Reference to the evidence clearly establishes appellant’s 
motive, design, opportunity and overwhelming conscious¬ 
ness of guilt. See Pritchett v. United States, supra. 

Appellant’s motive is obvious and undisputed. He had 
announced his rancor at the deceased on several occasions. 
He had, according the the witnesses Smith and Petty, pre¬ 
vious difficulty with the deceased over the girl. Helen 
Smith testified that it was his attempt to persuade her to 
return to him that brought about the initial argument and 
the witnesses were unanimous in relating the incident 
whereby appellant tried to persuade her to take the keys 
to his room. His statements to witnesses that someone was 
“messing” with his wife and his threats in relation to this 
individual but serve to indicate the rancor in his heart at 
the situation and affirm the presence of the motive which 
the jury could reasonably infer produced the killing. Mur¬ 
ray v. United States, 53 App. D.C. 119, 288 Fed. 1008 (1923), 
cert, denied 262 U.S. 757; Bolden v. United States, 63 App. 
D.C. 45, 69 F. 2d 121 (1934). 

Similarly, the evidence reveals a purpose and design from 
which the jury could draw the obvious inferences. A week 
prior to the shooting, the witness Fitzgerald heard appel- 


2 In connection with the jury’s verdict of guilt of second degree 
murder appellant makes the curious argument that since much of 
the evidence tended to show premeditation, yet the jury failed to 
return a first degree verdict; that this means that in considering the 
sufficiency of the evidence the evidence in regard to premeditation 
must be disregarded. It is difficult to see how appellant can com¬ 
plain of the jury’s failure to find him guilty of first degree murder. 
Second degree murder is, of course, a lesser included offense in a 
charge of first degree murder, Goodall v. United States, 86 U.S. App. 
D.C. 148,180 F. 2d 397 (1950), and clearly the same evidence which 
shows appellant’s premeditation also establishes the malice afore¬ 
thought requisite to sustain a verdict of second degree murder. 
22 D.C. Code (1952 Ed.) Section 2403. 
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lant inquiring as to where he could get a gun, that someone 
was “messing” with his wife. His plan was again revealed 
the day of the shooting when, according to Fitzgerald, lie 
stated that he wanted to kill someone. His purchase of the 
gun the night before the shooting in the light of these and 
later circumstances could hardly be regarded as coinci¬ 
dental. His explanation for the purchase was palpably false, 
uncorroborated by either Hart, from whom he bought the 
gun, or Tennessee, in whose behalf he allegedly bought the 
gun. It is significant also perhaps that according to Hart the 
gun was unloaded at the time appellant purchased it. His 
presence in the vicinity of the deceased’s home where he 
previously had had trouble wuth the deceased with a loaded 
weapon in his possession clearly establish the malevolence 
and purpose wdiich dictated his actions on the evening of 
the fatal shooting. Cf., Laneij v. United States, 54 App. 
D.C. 56, 294 Fed. 412 (1923). Significance, too, must be 
attributed to the fact that the killing took place in the pre¬ 
cise place where the appellant had previously had difficulty 
with the deceased. His previous threats and prior difficul¬ 
ties with the deceased, his presence in the vicinity of the 
deceased’s home armed wfith a loaded gun are all circum¬ 
stances indicating a mind bent on willful mischief. Accord 
Morton v. United States, 87 IJ.S. App. D.C. 135, 136, 1S3 
F. 2d 844, 845 (1950); Wigmore, Evidence, §§ 83, 88 (3rd 
Ed. 1940). 

The circumstances surrounding the actual commission 
of the crime can only logically be explained on the basis that 
Battle was the killer. 

The quarrel which resulted in the shooting was initiated 
by the appellant and precipitated by his request to the 
woman to return to him. After being warned by the de¬ 
ceased to leave her alone, Battle persisted in his efforts by 
trying to foist the keys to his room off on the woman and 
his explanation thereof is as incredible as the rest of his 
story. The argument flared up again when Battle threat¬ 
ened to kill the woman and her associates. During the 
entire time McKinney had not participated in the argument, 
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nor did lie have reason to do so. Out of the conflicting testi¬ 
mony as to the actual shooting, one very salient fact arises. 
At the instant before the shot was fired both Mills and 
Battle are agreed that McKinney was attempting to push 
Battle up the alley away from the deceased. It is only 
reasonable to infer that at this moment Battle was at¬ 
tempting to get at the deceased and McKinney was trying 
to prevent further trouble. On the other hand, it is illogi¬ 
cal to assume that while McKinney was trying to prevent 
further trouble, he would himself for no assignable reason 
suddenly spin around and fire the fatal shot. Again it 
is clear that the deceased by his remark, “Go ahead and 
shoot”, had some warning of his impending demise. He 
either saw the gun or was advised that someone had a gun. 
If McKinney were engaged in pushing Battle up the alley 
away from the deceased, a gun in McKinney’s hands would 
not have been apparent to the deceased. Mills testified that 
he heard someone say, “He has a gun.” McKinney testified 
that he warned the deceased that Battle had a gun. Battle 
denied hearing the deceased’s statement and the warning 
about the gun. Clearly, then, the warning in reference to 
the gun could only have been made by McKinney and the 
jury could reasonably infer that the deceased’s remark was 
in response to this warning and directed towards Battle. 
These established facts clearly and inevitably point to Bat¬ 
tle as the killer. These facts are corroborated by McKin¬ 
ney’s direct testimony that Battle fired the fatal shot. His 
testimony, of course, was subject to consideration by the 
jury in the same manner as the other evidence. Freeman v. 
United States, 96 F. 2d 13, cert, denied 305 U.S. 596, (1938); 
Radin v. United States, 189 F. 568 (1911). 

Arraved aerainst this overwhelming evidence which neces- 

V o 

sarily dictates the conclusion that Battle was the killer is 
direct evidence of a single witness, Frazier Mills, that 
McKinney fired the shot. At best, his evidence did no more 
than create a conflict with respect to the evidence which 
demonstrated Battle’s guilt, the resolution of which was 
clearly a function for the jury. Kinard v. United States, 
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6S App. D.C. 250, 96 F. 2d 522 (1938); Laney v. United 
States, supra; Armstrong v. United States, 41 F. 2d 162 
(C.C.A. 9, 1930). The jury could have accepted his version 
and exonerated Battle. It did not do so, however, but 
rather rejected his isolated testimony in favor of the over¬ 
whelming evidence that pointed to the appellant as the 
killer. Nor was the rejection of Mills’ testimony without 
basis. His evidence is in complete contradiction to every 
proven fact in the case. It strains the bonds of reason to 
urge that under circumstances where McKinney had no 
acquaintanceship with the deceased, when he had not par¬ 
ticipated in the quarrel, when at the instant prior to the 
shooting he was trying to keep Battle away from the de¬ 
ceased, that he would suddenly spin around and for no as¬ 
signable reason shoot the deceased. It further taxes one’s 
credulity to be asked to believe that McKinney would cry 
out a warning to the deceased that Battle had a gun and 
in the next moment spin around and fire the shot himself. 
Whether Mills was honestly mistaken or deliberately per¬ 
jurious is irrelevant. It is though perhaps apposite to note 
that his testimony in two material matters, namely the 
telephone call to “Peewee” and the length of time he had 
known appellant was sharply controverted by Hattie Chap¬ 
pell and Jack Covington. Under these circumstances the 
jury was entitled to disregard Mills’ testimony and the 
lower court would have clearly invaded the jury’s function 
in holding that the jury must disregard the entire weight 
of the evidence and accept at full value Mills’ testimony. 
Thompson v. United States, supra; United States v. Hen¬ 
derson, 1S5 F. 2d 189 (1950); United States v. Franklin, 
188 F. 2d 182 (1951). 

Little need be said of Battle’s conduct and testimony. 
They are explicable only as the product of an overwhelming 
consciousness of guilt. As this Court stated in Beck v. 
United States, 78 U.S. App. D.C. 10, 140 F. 2d 85 (1943), 
at p. 11: 

Certainly it is well settled that any act or statement 
of the accused tending to show consciousness of guilt, 
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including false statements made in an attempt to 
explain unfavorable facts, is admissible against him 
to be considered with other evidence in the case. 

The jury then, was entitled to consider Battle’s flight from 
the scene along with his companions and to further consider 
his disposition of the empty shell and the murder weapon. 
Again they were entitled to consider his registering at a 
hotel for the evening and failure to return to his usual place 
of abode. Under the rule in the Beck case, the jury -was 
entitled to consider his admittedly perjurious testimony at 
the trial, as indicative of his consciousness of guilt. 

While extended discussion of his admittedly false testi¬ 
mony would serve no useful purpose, certain matters are 
perhaps worthy of note. On the witness stand he denied 
seeing the deceased after the latter left to enter his house. 
He stated that the next thing he knew he was pushed by 
McKinney and heard the shot, but didn’t know who the 
shot was fired at. In his statement to the police he said 
that he saw Williamson coming around the corner at them 
and it was then that the shot was fired. His manifest 
effort to avoid even knowledge of the killing, contradicted 
by his earlier statement, is proof sufficient of a conscious¬ 
ness of guilt. Again he denied hearing the warning about 
the gun or Williamson’s response thereto. His denial 
could be prompted, it is reasonable to infer, only from a 
knowledge that the warning was in reference to him and 
Williamson’s reply was directed to him. Battle’s denial 
that he wanted Helen back and his further denial that he 
knew’ Williamson only bolster the conviction that his w T as 
the testimony of a person conscious of his guilt and over¬ 
whelmed wdth the weight of the evidence against him. 

The evidence adduced showing, therefore, that Battle had 
the motive, design, opportunity and consciousness of guilt 
it is submitted that there w r as certainly present that ‘ * sub¬ 
stantial evidence” which is the maximum necessary to sus¬ 
tain a conviction on appeal. Glasser v. United States , 315 
U.S. 60 (1942). The resolution of the question of fact 
created by the testimony of Mills was clearly a matter 
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for the jury and the court did not err in refusing to set aside 
the jury’s verdict which it is submitted was supported by 
the overwhelming weight of the evidence. For the court to 
have done so would have violated the rule of the Curley 
case, wherein this Court stated, at p. 393: 

If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 
jury. Under such rule, the judge would have to be 
convinced of guilt beyond peradventure of doubt before 
tlie jury would be permitted to consider the case. That 
is not the place of the jury in criminal procedure. They 
are the judges of the facts and of guilt or innocence, 
not merely a device for checking upon the conclusions 
of the judge. 

It is submitted, therefore, that appellant’s motion for 
judgment of acquittal was properly denied. 

Ill 

The Motion for a New Trial Based on the Alleged Insufficiency 

of the Evidence Was Properly Denied by the Trial Court 

Appellant next assigns as error the denial of his motion 
for a new trial predicated on the alleged insufficiency of the 
evidence. 

A motion for a new trial is, of course, addressed to the 
sound discretion of the trial court, Moder v. United States, 
62 App. D.C. 65,64 F. 2d 703 cert, denied 289 U.S. 739 (1933); 
Landrum v. United States, 62 App. D.C. 18, 63 F. 2d 990 
(1933), and the denial of such a motion is not ordinarily as¬ 
signable as error on appeal. Hamilton v. United States, 78 
U.S. App. D.C. 316, 140 F. 2d 679; Beard v. United States, 
65 App. D.C. 231, 82 F. 2d 837 cert, denied 298 U.S. 655 
(1936); West v. United States, 20 App. D.C. 347 (1902). As 
was stated in the West case at page 381 “We have so re¬ 
peatedly held in this court that the action of the trial court 
upon a motion for a new trial is not the subject of review 
here, that we must suppose that the assignment of error 
made in that regard in this case, was made through inad- 
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vertence. Such assignment, of course, cannot be con¬ 
sidered.” 

On occasions when the appellate courts will review the 
action of the lower court in denying a motion for a new trial, 
it is well established that they will not upset the action of 
the lower court absent a clearing showing of abuse of dis¬ 
cretion. Thompson v. United States, 88 U.S. App. D.C. 235, 
188 F. 2d 652 (1951); Gage v. United States, 167 F. 2d 122 
(1948); Grover v. United States, 183 F. 2d 650 (1950). 
Clearly there was no such abuse herein. Appellant’s con¬ 
clusion that the verdict was one of passion and prejudice 
produced by his perjurious testimony is unsupported by the 
record. Rather the evidence adduced overwhelmingly es¬ 
tablishes as has been shown supra, appellant’s guilt and 
there was, therefore, no abuse of discretion in the trial 
court’s denial of the motion for a new trial predicated on 
the alleged insufficiency of the evidence. 

CONCLUSION 

Wherefore, for the reasons assigned the judgment of the 
trial court should be affirmed. 

Charles M. I relax, 

United States Attorney. 

John D. Lane, 

William R. Glendon, 
Assistant United States Attorneys. 
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APPENDIX 

• •••••# 

7 Eugene Hart, called as a witness by counsel for 
the United States, and having first been duly sworn, 

8 was examined and testified as follows : 

Direct Examination: 

By Mr. Lane: 

• ••♦**# 

11 Q. Directing your attention to Friday, November 
30, did you see Battle that day or that evening? 

A. Well, I don’t know exactly, I don’t remember exactly 
the date, but he was there that Friday. 

Q. That Friday? 

A. Yes. 

12 Q. What, if anything, took place there at your 
home with reference to that pistol, if anvthing? 

A. Well- 

Q. At that time who had it, you or Valentine? 

A. I had it. Valentine hadn’t got it back. 

Q. When did you get it from Valentine? 

A. I got it from Valentine about three or four weeks 
before I got rid of the gun. I don’t remember exactly the 
date. About three weeks. 

Q. Did you have any conversation with Battle with refer¬ 
ence to a gun that Friday night? 

A. Well, I did talk with him about a gun, but it wasn’t 
much said. 

Q. Well, what, if anything, happened between you and 
him with reference to the gun, or Valentine or all three of 
you? 

A. Well, he said he would like to have the gun, and I sold 
—I purchased him the gun for $15. 

Q. You what? 

A. I purchased him the gun for $15. 

Q. What do you mean by that? You sold it to him? 

A. I sold it to him for $15. 

Q. That was Friday night? 

A. Yes. 

Q. And the shooting was on Saturday, was it not? 

13 A. Yes. 

Q. Was he in your home more than once on Friday 
prior to that Saturday? 
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A. No, I think when he left that Friday I don’t think he 
came back, after he left that Friday night. 

Q. When did you next see him? 

A. I didn’t see him—let’s be sure, now. 

I think it was back in there, he was back in there Saturday 
night. 

Q. About what time of day or night was it? 

A. Oh, that was late. 9:30 or 10 o ’clock. 

Q. Did you have any other transactions with respect to 
the gun after Friday, Saturday, or Sunday? 

A. No, no. 

Q. When you sold him the gun, did you sell him any 
cartridges for it? 

A. No, there weren’t any cartridges. 

Q. How did you get—how did you get the gun back ? 

A. He brought it back to me. 

Q. By “he” who do you mean? 

A. Valentine—I mean Battles. 

Q. What day of the week was it that he brought the gun 
back? 

A. Sunday evening about 4:30, something like that. 3:30 
or 4. 

14 Q. What happened then? Did he give it back to 
you, or resell it, or what? 

A. He resold it. I gave him the $15 back. 

• •*•••• 

62 Hattie Chappell, called as a witness by counsel 
for the United States, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. Lane: 

• •••••• 

67 Q. I see. When did you later see or hear from any 
one of these parties. 

A. I got a phone call from them. 

#•••••• 

69 Q. As the result of talking to Booster did you hear 
McKinney or Battle say anything? 

A. Yes, I heard McKinney say “Let me talk to him.” 

Q. What then—did he get on the phone? 
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Ygs 

Q. What did McKinney say? 

A. He was asking for Anna Mae, a girl friend of mine. 

Q. Tell us what you recall of the conversation there be¬ 
tween McKinney and you. 

A. I asked them did they have anything to do with the 
killing of Robert, and he said no. So I asked Booster— 
Frazier Mills, and he said no. And so I told them that I 
heard that they did. 

# • # i « i 


82 By Mr. Dietz: 

Q. Did you ask Frazier Mills if he did the shooting? 

A. Yes. 

Q. And what did he say? 

A. No. 

83 Q. Did you directly ask Romeo McKinney if he had 
done the shooting? 

A. Yes, I did. 

Q. What was his reply? 

A. No. 

Mr. Dietz: That is all. 

Cross-examination. 

By Mr. Goldstein: 

Q. The only one you didn’t ask was Battles? 

A. Yes. 

Q. You didn’t ask him if he had done the shooting? 

A. No. 




S7 Helen Sally Betty Ann Smith, called as a wit¬ 
ness by counsel for the United States, and having 
first been duly sworn, was examined and testified as follows: 

Q. Keep your voice up. During his lifetime did you know 
a boy by the name of Robert Williamson? 

A. Yes. 

Q. Were you with him when he died? 

A. Yes. 

Q. And that was December 1, 1951, last year? 

A. Yes. 

Q. Where did he live at that time? 
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A. 1213 Seventh Street, Northwest. 

Q. Is that a delicatessen? 

A. Over top of the delicatessen. 

Q. Where did he work? 

A. He worked downstairs in the delicatessen. 

• •••••• 

89 By Mr. Lane: 

Q. You returned to Seventh Street, did vou? 

A. Yes. 

Q. And was Robert Williamson still with vou? 

A. Yes. 

Q. And where did you go? Where did you go from there 
when you got back on Seventh Street? 

A. We came down and we started-. 

i 

The Court: Give her a drink of water, Marshal. 

By Mr. Lane: 

Q. What side of the street were you on ? The side of your 
home? 

A. The same side where we lived. 

90 Q. Were you coming down towards your home? 

A. Yes. 

Q. And your home is on an alley there, is it not, or at 
least a break in the street that enters the alley there, is that 
correct? 

A. Yes. 

Q. And on one side is the delicatessen over which you 
lived with Williamson? 

A. Yes. 

Q. On the other side is what? 

A. Nick & Steve’s. 

Q. Is that what they called the old Z & Z Restaurant? 

A. Yes. 

Q. Did there come a time when you saw John Battle? 

A. I beg your pardon? 

Q. Did you see John Battle that evening? 

A. No, i didn’t see him, until he caught me by my arm. 

Q. Where were you when he caught you by your arm? 

A. We were passing Nick & Steve’s. 

Q. Passing Nick & Steve’s. How long had you known 
Battle? 

A. I have been knowing him for about five years. 

Q. Had you lived wdth him during that period? 
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A. I had been living with him four years. 

Q. When did you start living with Robert William¬ 
son ? 

91 A. August, 1951. 

Q. And prior to that had you been living with John 

Battle? 

A. Yes. 

Q. For the four years. Now, did you have any conversa¬ 
tion with him when he grabbed you by the arm? 

A. He just, he asked, told me he wanted to talk to me. 

Q. And then what happened? Tell us just what happened 
there; what was said and done by him and you, and anybody 
else that took part in the proceeding, including the deceased, 
and identify them by name as you go along—Robert Wil¬ 
liamson, John Battle, anyone else, and tell us what they did 
and said there on the scene, and what you did. 

A. Well, he, John, grabbed me by the arm and said, “Just 
a minute,” he say, “Helen, I want to talk to you.” 

And I asked him what did he want, and he said that his 
baby sister, Eula May, was sick and wanted me to come and 
take care of her while she was sick. 

So I told him, I said no I didn’t want to be bothered, be¬ 
cause I knowed that if I go over there he would be coming 
up there shucking on me. 

Q. So that after you told him no, what, if anything, did 
you do or he do, or where did you go? Continue the rest 
of it. 

A. Well, w’e went on from there, me and Robert 

92 started down the street, and he grabbed me by the 
coat, grabbed my arm again, and told me, w T ait a 

minute, he wanted to talk to me. So Robert told him to go 
way off and stop messing over me, that him and I w T as fixing 
to get married. 

Q. And then what happened? 

A. Well, I, me and Robert—Robert, me and Robert went 
inside of our house, and he came out and went on to the 
whiskey store. 

Q. Who went to the whiskey store ? 

A. Robert. 

Q. Is that up past the old Z & Z? 

A. That is down below us. 

Q. Below you? 

A. Yes. 

Q. The other way? 

A. Yes. 

Q. And did he come back from the whiskey store? 
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A. He came back. He, when he came back, well, Johnny 
sent Booster to the door with some keys. 

Q. Johnny sent Booster? 

A. Booster. 

Q. With some keys to what? 

A. To his house. 

Q. And did you talk with Booster? 

A. I talked to him through the door. I told him to 

93 take them back, that I didn’t want to be bothered. 

Q. Did you take the keys? 

A. No. 

Q. And then what happened? 

A. Well, Robert didn’t have no cigarettes, and I didn’t 
have any. He said he was going back in the delicatessen 
and get some cigarettes. So I stayed on inside the house. 

So I heard Robert out there- 

Q. What did you hear him say? 

A. I heard Robert talking. So then I heard him say, 

“Well, if you goin’ kill me”- 

Q. Will you repeat that for the reporter, please? 

A. I heard Robert say, “If you gonna kill me, go ahead 
and kill me.” 

Q. Did you hear any noise before or after that? 

A. When I heard him say that, well, I ran out the door, 
and before I could get from my door to the delicatessen 
door, between my door and the delicatessen I heard some¬ 
thing say “pow”, just like that. 

Q. What did you do? 

A. Robert wheeled around and said, “I believe I am 
hurt.” 

Q. And what did you do? 

A. I run and grabbed him, and me and him, I made him 
sit down on the delicatessen steps. 

94 Q. Did you see Battles, or Booster, or McKinney 
at that time, or any part of them? 

A. No, I didn’t see nobody. I just heard somebody run¬ 
ning through the alley. 

Q. Just prior to coming out, had you seen anybody? 

A. I beg your pardon ? 

Q. Just prior to coming out, before you went in, who was 
outside? 

A. The street was full of people. 

Mr. Lane : you may inquire. 

• •••••• 
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104 Cboss Examination. 

By Mr. Goldstein : 

105 Q. Let’s test your recollection. Do you remember 
testifying down at the Morgue on this case? 

A. Yes. 

Q. And I refer to page 10 of the record. This is your 
testimony: 

“The Witness:”—that is you. “And he called me 
a little black bitch. No, a no-good bitch. And said 
if I walked the street again that he was going to 
106 kill me and my associates. 

“Well, about that time, Robert he had taken 
off his coat because he said he was going back in the 
store where he worked to get a pack of cigarettes. So, 
he went out the door and I told him to get the cigarettes 
and come on back in. And when I heard anything, well, 
I heard Robert say, ‘Well, if you’re going to shoot, go 
ahead on and shoot.’ Just like that.” 

Did you testify that way down at the Morgue? 

A. Yes, I did/ 

Q. Did that happen on that night? 

-A. Yes 

Q. So he did call you a little bitch on that night, didn’t he? 
A. Yes. 

Q. And he threatened to kill you and your associates, 
didn’t he on that night? 

A. Yes. 

Q. And that isn’t the first time he threatened to kill you, 
is it? 

A. No. 

Q. How many times has he threatened to kill you? And 
I am talking about John Battles, Johnny Battles. How 
many times? 

A. Oh, I’d say about twice. 

• •••••• 

109 Q. Do you still say now that you don’t know who 
did the shooting? 

A. No, I don’t. 

Q. As you sit there now? 

A. No, I don’t. 

Q. Let me refresh your recollection. 
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Did you tell—did you sign this statement on December 
2, 1951, at 9:40 a. m., in Detective Headquarters, which is 
one day after the shooting? And didn’t you make this 
statement in this statement: Let me read it to you, I will 
read you the whole thing. 

“I have known Robert Williamson since August, 
1951, I have been his common-law wife since then. 

“I have known John Thomas Battles for about four 
years, I was his common-law wife during that time. 

“I met Robert in the restaurant where he works at 
1213 Seventh Street, Northwest, about five minutes 
after 9 o’clock last night. He gets off work at 9. We 
live above the restaurant on the third floor. We walked 
around until about 10:30 p. m., when Robert and I were 
walking down Seventh Street toward our house. 

“When we got in front of Nick & Steve’s Restaurant 
on the corner of the alley, which is about No. 

110 1215 Seventh Street, Northwest, Johnny was 
standing in the door of the restaurant and he 

called me. He said he wanted to see me, that he had 
some private talk for me. He told me that his sister, 
Eula Mav, was sick and she wanted me to take care of 
her. I told him that ain’t no need of me going over 
there if he was going to bother me. 

“He grabbed me under the right arm and when he 
did, Robert come over and got his arm (left). Robert 
just said ‘Come on, Baby, let’s go home. You ain’t 
got no business out here.’ 

“Johnny turned me loose and called me a ‘damn 
bitch, you ain’t no God damn good anyhow, I’m going 
to kill you and all your companions.’ 

“Robert and me started into our house. Johnnv 
was in front of the door to the house and was still 
arguing. Robert took his coat off and told me he was 
going to get a pack of cigarettes. 

“We had gotten into the hallwav of 1213 and when 
Robert started out he told Johnny, ‘Go ahead and 
shoot, if vou’re going to shoot.’ At that time I saw the 
gun in Johnny’s hand and heard a shot, Robert held 
his stomach and I grabbed him, he fell in my arms. 
Johnnv, who had been with two other men, ran around 
in the alley. 

111 “Question: What was the description of the gun 
that Johnny shot Robert with? 

“Answer: I don’t know. 
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“Question: Has Johnny threatened Robert or you 
before last night? 

“Answer: Yes, he said he was going to get me back 
and that if he didn’t have me he would kill me. 

“Question: Have you ever heard him threaten 
Robert, before last night? 

“Answer: He said he was going to kill him, too, he’s 
been on Robert’s job after him. 

“Question: Have you seen Johnny since this shoot¬ 
ing last night? 

“Answer: Yes, I saw him at James Hinton’s house 
on Ninth Street, Northwest, and he told me that he 
wasn’t shooting at me. He said he didn’t shoot Robert, 
he was just shooting at him. He said he was ready to 
go home anyway (meaning his sister’s home, Gladys 
B. Gerald at 912 Wainwright Avenue, Wilson, North 
Carolina).” 

Then your signature, Helen B. Smith. 

“Statement given to Alfred D. Clarke and typed by 
Emmett R. Waters.” 

Now, Alfred D. Clarke is a member of the Metropolitan 
Police Department, isn’t he ? He is a policeman ? 

A. I don’t know. 

112 Q. Well, you know you gave that written statement 

and signed it on December 2, and gave it to Officer 
Clarke, didn’t you? 

A. There is my signature. 

Q. Well, you read it, didn’t you? 

A. I beg your pardon? I read it? 

Q. Yes, you knew what you were signing on December 
2nd, didn’t you? 

Mr. Dietz: I didn’t hear the last answer of the witness, 
Your Honor. 

The Court: Read the last answer. 

The Court Reporter: I heard no answer, Your Honor. 

Mr. Dietz: Her lips were moving. She said something. 

By Mr. Goldstein: 

Q. I say, you read it? 

A. I didn’t read it. 

Q. Did you know what you were signing? 

A. I didn’t read it. 
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Q. You mean you signed this statement and didn’t know 
what you signed? 

A. Yes, I signed it. 

Q. But you know you signed it? 

A. Yes. 

Q. And you know, as you sit there, this is the truth, 
isn’t it? 

113 A. Supposed to be. 

Q. So everything you have said here before, that 
vou didn’t know who was shooting, is not true, is it? 

A. No. 

Q. And this is the truth, isn’t it? 

A. No. 

Q. All right, I will ask you this: Right after the shooting 
vou were holding Williamson’s bodv on that doorwav, 
weren’t you? 

A. That is right. 

Q. And Officer Swope came up, didn’t he? 

A. Who? 

Mr. Goldstein : Call Officer Swope, and what is that other 
officer’s name, Mr. Lane? 

Mr. Lane: Markovitch. 

(Two policemen entered the courtroom from the witness 
room.) 

The Court: Turn around and look at the officers. 

Bv Mr. Goldstein : 

Q. This is Officer Swope, and this is Officer Markovitch. 
Now, just look at those two gentlemen. 

Now will you two gentlemen step out, please? 

(The two policemen retired from the courtroom.) 

By Mr. Goldstein: 

Q. At 10:30 on the same night when you were sit- 

114 ting with the body of Williamson, did you see those 
two gentlemen? 

A. No, I didn’t see nobody besides Clarke and Furr, be¬ 
cause Clarke picked me up. 

Q. Now, T am going to ask you this question, and you 
think carefully. Did vou not tell both of those officers at 
10:30 on the night of December 1, when they asked you 
who did, it that Johnny Battles did the shooting? 

A. No. 
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Q. You deny that? 

A. I ain’t told them nothing, because I didn’t see them. 

• •••••• 

144 Thereupon, Frank Allen Fitzgerald, called as a 
witness by counsel for the United States, and having- 
first been duly sworn, was examined and testified as 
follows: 

Direct Examination. 

By Mr. Lane: 

*•••••• 

146 Q. Directing your attention to about a week before 
December 1, 1951, did you have a discussion in com¬ 
pany with Battle? Did you ever hear him talk before any 
group in that house? 

A. Yes. 

Q. Did you ever hear him discuss any mutual friends 
there, or any other person? 

A. I didn’t get that. 

Q. Did you ever hear him talk about any man there? 
Did he ever make any requests while he was there? Did 
he ever ask anybody for anything? 

Mr. Dietz : I object to this questioning. 

Mr. Lane: I can lead him if you wish. 

Mr. Dietz: That is gong to be up to Your Honor. 

The Court: Objection overruled. 

Answer the question. 

By Mr. Lane: 

Q. Did you ever hear him ask Battles for anything there? 
A. Yes, he wanted to know where he could buy a gun at. 
Q. Did he give any reason why he wanted it? 

A. He said he had somebody he wanted to kill. 

Q. Did he give any reason why he wanted to kill him? 

A. He said he had somebody messing with his wife, he 
told him to leave her alone, and he wouldn’t do it, so he 
said he would kill her. 

147 Q. Now, directing your attention to Saturday, 
December 1, at any time that date did you see Battle ? 

A. When? 

Q. Saturday, December 1, the day of the shooting. 
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A. Yes, I saw him around noon, I guess. 

Q. And what, if anything, happened? What, if anything, 
was said by him, or did you go anywhere with him ? Tell us 
what occurred there. 

A. Well, he said- 

Q. WTiere did you see him, first? 

A. W 7 here I first met him? 

Q. Yes. 

A. 1214 I Street. 

Q. About what time was that? 

A. I don’t know exactly. 

Q. Was anybody else there besides you and him? 

A. Yes, there was two or three more people in the room. 

Q. And did he have anything else to say at that time? 
WTiat did Battles say, if anything? 

A. He made the statement before, that he wanted to kill 
someone. 

Q. And did he also give the reason? 

A. Yes, he say the same thing about messing with his 
wife. 


• •••••• 

164 Eugene Petty, called as a witness by counsel for 
the United States, and having first been duly sworn, 

was examined and testified as follows: 

Direct Examination. 

By Mr. Lane : 

Q. Directing your attention to Saturday, December 1, 
at that time did you ever see a man by the name of John 
Battle ? 

A. I did, sir. 

Q. Do you see him here today? 

A. I do. 

Q. If you do, will you point him out? 

A. This fellow here, sir. (Indicating.) 

Mr. Lane: May the record indicate that he pointed to 
the defendant John Battle? 

The Court: The record will so indicate. 

165 By Mr. Lane: 

Q. About what time did you see him that day, Saturday, 
December 1? 
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A.. Well, I think it was about 3:30 in the morning. 
3 o’clock, something like that. 

Q. On Saturday morning? 

A. That’s right. 

Q. And where did you see him? 

A. 1214 I Street, Northwest. 

Q. Were you living there at the time? 

A. I was. 

Q. And what part of the premises did you see him in? 

A. No. 5, room No. 5, in the basement. Eugene Hart’s 
apartment. 

Q. Did you ever hear Battle make any remarks about 
any other person with whom he may have had trouble? 

A. Well, I heard him make a remark, but he didn’t say 
who. ‘ ' ’ 

Q. What was the remark, if anything? 

A. He said he had some man to shoot. 1 • 

Mr. Goli>stein : Keep your voice up. 

The Court: Repeat your answer. 

The Witness: He said he had a man to shoot. 

By Mr. Lane : 

Q. Did you see him any other time that day? v 
166 A. Yes, sir. 

Q. When was that? * 

A. He was with me around about 6 o’clock that evening. 

Q. At any time did you take any walk with him? 

A. I did, sir. • ; * • 

Q. How did that come about? Did you meet him or did 
you leave with him, or where did you meet him when you 
took that walk, and where did you go? 

A. We left from 1214 I Street- 

Q. Sir? 

A. We left from 1214 I Street, the High Spot and then— 
Hart’s apartment, and then we walked up—— 

Q. You mean Hart’s apartment? .. 

A. Yes. 

> Q. Where did you go, if any place? 

A. Well, I think we went in Nick & Steve’s there on 
Seventh Street. 

Q. And what, if anything, did he have to say when you 
got to Seventh Street? 

A. When we got to Seventh and M, at Taft’s Shoe Store, 
Battle made some remark regarding the night before he 
had some trouble over there with a guy in the alley and he 
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said he was going to shoot the guy. And I said, “About 
what?” And he said about his wife, and I said, “Man, 
you ’re crazy if you do. ’ ’ 

167 Q. At that time did he point out the place where he 
had the trouble? 

A. He did. 

Q. I show you what has been identified—by the way, 
were you on the same side of the street as Nick & Steve’s? 

A. Not at that time. We was at Taft’s Shoe Store at 
Seventh and M. 

Q. Seventh and M? 

A. That is right. 

Q. And at that time he pointed out where he had the 
trouble ? 

A. That is right. 

Q. Does the place he pointed out appear here on this 
picture, showing you Government Exhibit No. 3? 

A. Yes, sir. This is the alley right here, sir. 

Mr. Lane: For the record, Your Honor, he pointed at the 
alley- 

Mr. Goldstein: What exhibit is that? 

Mr. Lane: Government No. 3 for identification. And 
the witness pointed out the alley between 1214 Seventh 
Street and 1215 Seventh Street. 

168 Q. About what time were you all on Seventh Street 
when he made that remark to vou ? 

y 

A. I guess it was around 7 o’clock, somewhere around 
there. I know it was in the morning. 

189 Frazier Mills, called as a witness by counsel for 
the United States, and having first been duly sworn, 

was examined and testified as follows: 

Direct Examination. 

By Mr. Lane : 

190 Q. About how long, at that time, had you known 
McKinney ? 

A. About two vreeks. 

Q. About how long did you know Battle? 

A. The first time I ever saw Battle w-as Saturday 
night. 

Q. When did you first see Romeo McKinney or 
John Battles? Where did you see him first? 


191 
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A. When I first seen him it was at Wimpy’s Restaurant 
on Seventh Street. 

Q. That is the old Z & Z? 

A. Yes. 

Q. And you saw them both together? 

Q. W 7 hat time of day or night was that? 

A. I can’t recall exactly what time it was. 

Q. Was it in the morning or evening? 

A; It was in the evening. 

Q. Now, did you join them there? 

A. Yes. 

Q. Now, tell us just what you and they did, and as you 
tell this story in your own "way, so the jury will not be con¬ 
fused, refer to each party by name as he says or does some¬ 
thing, including yourself- 

Well, we know you are talking, and of course there is 
McKinney, Battle and Williamson, being the dead man, 
and yourself, or anybody else who came into it. Tell us 
what you three did. W 7 here did you go and what was said 
and done? 

192 A. We left out of Wlmpv’s Restaurant and went 
around on Seventh—on O Street, to a restaurant 
around there. We stayed there maybe 15 or 20 minutes, 
maybe. We left out and went around on Ninth Street. We 
hanged around there for a while. Then we -went back to 
Wimpy’s Restaurant and stayed in there about 10 minutes, 
left out, walked across the street towards Nick’s and 
Steve’s. At that time Helen and Robert was coming down 
the street. 

Q. Now, had you all stopped walking? 

A. Yes. 

Q. Where did you take up your positions, if any place? 

A. In front of Nick & Steve’s. 

Q. When you say “you” who was there? 

A. Battles and Romeo. 

Q. And yourself? 

A. And myself. 

Q. Were they coming towards you? 

A. Yes, they was walking dowm the street. 

Q. On the same side? 

A. On the same side. 

Q. And heading towards the delicatessen ? 

A. Yes. 

Q. Tell us what occurred? 

A. Helen stopped Battles. They started to talking. So 
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a few minutes later they got in an argument. They 

193 kept on arguing. Then Robert approached up and 
told Battles to go away and leave the girl alone. 

At that time Helen and Robert walked away. Robert 
went inside to where he was living, and Helen was still on 
the outside. 

At that time Battles gave me two keys to give to Helen. 
So I walked up to her and say, “Here’s two keys that Battle 
asked me to give to you.” So at that time some old words 
she used, she told me to motor. 

The Court : What was that ? 

The Witness: She told me to motor. 

So I turned around and walked back and said, “Here’s 
' the keys. She would not accept the keys.” 

Then they started talking again, and got in an argument. 

By Mr. Lane: 

Q. When you say “they”, what do you mean? 

A. Battles and Helen. At that time Battles came out the 
door and they got in an argument. 

Q. When you say “they”, who do you mean? 

A. Battles and Robert. They start an argument. 

Mr. Goldstein: If the Court please, rather a characteri¬ 
zation of that, let’s have what was said, if he knows. That 
is a characterization—an argument. 

By Mr. Lane: 

Q. What was said? 

194 A. I do not know what was said—can’t recall what 
was said between those two. 

Q. At that time, where was Robert and the other people? 

A. Robert and Helen, they was still standing out there 
on the outside, and Romeo and I we was standing almost in 
the alley. 

Battles came up to where we were, and they started, and 
Romeo and Battles walked through the alley, going up 
through the alley. I heard someone holler back, “He got 
a gun.” 

By that time Battles, I mean Robert, looked like he was 
coming, going through the alley at the time the shot was 
fired. 5 

Q. Who fired the shot ? 

A. Romeo fired the shot. 

Q. Where did he get the weapon from? 
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A. As he turned around I couldn’t see exactly, but I 
believe it was from his belt. 

Q. Did you see the weapon in his hand? 

A. Yes. 

Q. In what hand was it? 

A. His right hand, sir. 

Q. After that what did you see or do ? 

A. After that I saw Robert grab his chest, and he tried 
to get in the delicatessen there, and that is where he fell, 
right there on the stoop. 

195 Q. How many shots did you hear? 

A. Heard one shot. 

Q. Was that the last you heard of Robert? 

A. That is the last I saw of him. 

Q. What did you do—walk or run away? 

A. We run through the alley. 

Q. When you say “you” who do you mean? 

A. Battles, Romeo and myself. 

Q. Is that alley there by the side of the delicatessen there 
near Nick & Steve’s? 

A. Yes. 

Q. Where did you go? 

A. We came out on Sixth and a Half, near M. 

Q. What did you do there? 

A. We got in a taxicab and went up to a house on P 
Street. Battles knows friends there. 

Q. Battle’s house where he took you to, you mean? 

A. I don’t know whether it is his house or not. 

Q. Near Fourteenth and P? 

A. Yes. 

Q. How long did you stay there and what did you do? 

A. We stayed in there 20 minutes or 25 minutes. Then 
we went upstairs to the rest room. 

Q. And what happened up in the rest room? 

A. At that time I saw the pistol again. As I turned 

196 around I saw Romeo giving the pistol to Battles. 

Q. What else was done there in the bathroom? 

A. Well, Battles taken the cartridge out of the pistol. 

Q. You mean cartridge or cartridges? 

A. Well, cartridges out of it. 

Q. One or more? 

A. Taken—I think it was more than one. 

Q. What, if anything, was done with them ? 

A. As I was going around I heard Battles say, “Wait a 
minute.” As I turned around I saw him throw one of the 
empty cartridges in the commode and flush it. 
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The Court: In where? 

The Witness: In the commode. 

Bv Mr. Lane: 

Q. What did you do after you left the men’s room there? 
A. We went downstairs and Battles and I we had a beer. 
Q. Was Romeo with you when you had the beer? 

A. Yes, sir. 

Q. Then where did you go ? 

A. We went to another restaurant up on Fourteenth 
Street between P and Q. 

Q. Then w’hat happened in that restaurant? 

A. We made a phone call- 

Q. Who made the phone call? 

A. Battles went and got the operator to give the 

197 phone number of Wimpy’s Restaurant. 

Q. When the call was completed, who took over, if 
anybody ? 

A. Well, I talked to the girl named Pee Wee. 

Q. I see. 

A. I asked her what the condition was of the hoy there, 
and she said the boy was dead. She asked me did I do it, 
and I told her no. At that time Romeo got on the phone. 

Q. What, if anything, did Romeo do? 

A. Well, I heard him say, “I shot him.” 

Mr. Goldstein: What was that? 

The Witness: I heard him say, “I shot him.” 

By Mr. Lane: 

Q. Then what did you all do ? 

A. We went around on Sixteenth Street, I think it were* 
Sixteenth and Q. 

Q. And enroute what happened? While you were going 
there on the street did anything happen? 

A. Yes. Battle, he jumped up and said, “Let’s sell the 
pistol.” 

Q. When he said that, what was done, if anything? 

A. Romeo gave him the pistol and the shells back to 
Battles. 

The Court: Wait a minute. Read that answer. 

(The answer was read by the court reporter.) 

198 The Witness: Back to Battles. 
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By Mr. Lane : 

Q. Where did you all separate ? 

A. Battles went down the street and Romeo and I we got 
a cab and went up to his sister’s house, or aunt’s house. 

199 Cross Examination. 

By Mr. Deitz: 

Q. Mr. Mills, is your nickname Booster? 

*##***• 

209 Q. Wasn’t Romeo actually pushing Mr. Battles up 
the alley? 

A. Yes, from where I was standing it looked, yes. 

Q. Never mind from where you were standing. Was he 
pushing him or not? 

A. To me it looked like he was pushing. 

Q. Did he have his two hands on him like- 

210 Q. No, not his two hands. 

Q. Did he have- 

A. As if he was pushing him with his shoulder. 

Q. Nudging him up the alley away from Mr. Williamson? 
A. Yes, at that time, yes. 

Q. Then what did Romeo do? 

A. What did Romeo do? 

Q. Yes. Did he turn? Did he pull the gun? 

A. Yes, he pulled out a gun. 

Q. Where did he pull it from? 

A. I don’t know where he pulled it from. As he turned 
around it looked to me like he was pulling it from his belt. 
I don’t know where he pulled it from. 

Q. Did he pull it with his left hand? 

A. Pulled it with his right. 

Q. Which shoulder was he pushing Mr. Battles with? 

A. With his right. 

Q. And which way was Mr. Battles facing at that time? 
A. Battle? 

Q. Yes. 

A. He had his face, it looked to me, to his back. 

Q. Mr. Battles was facing towards you? Was he facing 
towards Seventh Street? 

A. Yes. 

Q. And which way was Mr. Romeo facing? 

A. He was also facing Seventh Street. 

Q. All right. Now, at the time this shot was fired, 
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who was in the alley? 

Mr. Goldstein : I submit that has been answered several 
times. This is getting too repetitious. 

Mr. Dietz : I submit- 

The Court : He may answer. 

Bv Mr. Dietz: 

Q. Exactly who was in that alley? 

A. Battle and Borneo. 

Q. Were in the alley? 

A. Yes. I was standing about four feet in the alley. 

Q. Was Helen in the alley? 

A. No. She was standing in front of the delicatessen 
window with Robert Williamson. 

Q. Was she close to Robert Williamson? 

A. Christ Almighty, if they wanted to kiss each other, 
they could bend over and kiss each other. 

Mr. Lane: Answer the questions. If there is objection, 
I will object to them, but you answer the questions. 

The Witness: Yes, they was standing close together. 

• •••••• 


220 Cross Examination. 

By Mr. Goldstein : 

221 Q. When was the first time you saw you knew 
Johnny? 

A. Saturday night. 

Q. Never sa^ him before that? 

A. No. 

Q. You couldn’t be mistaken about that? 

A. I could be. 

Q. What is that? 

A. I could be. 

Q. But you don’t think you are mistaken about the first 
time you saw him was Saturday night, as you sit there now? 
A. That is right. 

• •••••• 

223 Q. And your memory was better on December 4 
than it is today, wasn’t it, as to when you had seen 
him? Is that correct? 

A. I still say the first time I seen him was on the Saturday 
night. 
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Q. All right. Do you know Jack Covington, who is out 
there? 

A. Jack? 

Q. Yes. Little Jack, they call him. 

A. Yes, I know him. 

Mr. Goldstein : May he be called in, if your Honor please? 
The Court: Yes. 

(A man entered the courtroom from the witness room.) 

The Court: Just stand there. 

Mr. Goldstein : Take a look at him. 

Now, step outside, please. 

(The man retired from the courtroom.) 

Bv Mr. Goldstein: 

Q. Have you ever conversed with him about how long you 
knew Battles? 

A. No. 

Q. I ask you if you didn’t tell that gentleman out 
224 in the hall one day this week, that you knew Battles 
two or three weeks before this shooting? 

A. I haven’t knowed Battles that long. 

Q. I am asking you whether you told him that? 

A. No, I did not. 

Q. Do you deny that? 

A. Yes, I deny it. 

• •••••• 


Mr. Goldstein: We are now talking about the 
240 doorway that leads to the residence, that leads to 
the house above the delicatessen. 

The Witness: That is right. 

By Mr. Goldstein: 

Q. That is what you are talking about where Helen was 
standing? 

A. Yes. 

Q. And Williamson came out of that door? 

A. Yes. 

Q. And he walked by her, did he? 

A. Yes. 

Q. And w’here were you ? 

A. Still standing over there. 
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Q. And where was Romeo? 

A. Still standing beside me. 

Q. And Battles was standing by the delicatessen in the 
doorway ? 

A. Yes. 

Q. And so there is an alley between you and McKinney 
who is standing on one side of the alley and Battles and 
the decedent and the girl on the other side? 

241 A. Correct. 

Q. What is the first thing that Battles said to the 
decedent, Williamson, when he came out? 

A. I do not know. 

Q. Did vou hear it? 

A. No. * 

Q. Were they arguing? 

A. Yes, they was arguing. I know that. 

Q. Was the Smith girl in part of that argument? 

A. Sure. The whole thing was about her. 

Q. Then this is the second argument now, isn’t it? 

A. Yes. 

Q. That took place in front of the delicatessen. You 
couldn’t be mistaken about that? 

A. I could be. 

Q. Well, are you? 

A. I said I could be. I don’t know. 

Q. Well, it is your testimony now that it did take place 
in front of the delicatessen, isn’t it? 

A. The second time they started arguing, yes. 

Q. Did they walk from there to the alley? 

A. Johnny left there. 

Q. Johnnv left the two of them standing there? 

A. Yes. 

242 Q. Where did he go? 

A. He went back up to the corner then. 

Q. He went back to the corner of the alley? 

A. Yes. 

Q. And then Williamson walked over toward Johnny, did 
he? 

A. Yes. 

Q. And that is the time you heard him say, “If you are 
going to shoot, shoot,” didn’t vou? 

A. No. 

Mr. Dietz: I object. I don’t recall this man ever saying 
that word. 
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By Mr. Goldstein: 

Q. Did you hear William say, “If you are going to 
shoot, shoot?” 

A. I heard him say it at that time. 

Q. When? 

A. When he was coming through the alley. 

Q. He was talking to Battles, wasn’t he? 

A. He couldn’t have been talking to Battles. 

Q. Battles was the only one near him, wasn’t he? 

A. Battles was up in the alley then. 

Q. I am getting back to the time the three of them were 
up in front of the delicatessen. Did you hear that conver¬ 
sation then about shooting? 

243 A. No, not then. 

Q. It didn’t take place then? 

A. No. 

Q. Did Williamson stay in front of the delicatessen? 

A. Yes, he was standing in front of the delicatessen. 

Q. Did Battles leave him? 

A. Yes, Battles left him. 

Q. And walked back across the alley? 

A. Went up in the alley. 

Q. Then he didn’t get up where you were, did he? 

A. No. 

Q. And then Romeo left you? 

A. Romeo had walked up the alley then. 

Q. Romeo was trying to prevent the fighting, wasn’t he? 
A. He didn’t try to prevent it. 

Q. You knew he was trying to stop it, didn’t you? 

A. I didn’t see no way he was trying to prevent it. 

Q. Didn’t you testify that he was pushing Battles? 

A. Yes. 

Q. Why was he pushing Battles? 

A. I do not know. 

Q. Didn’t you testify down at the Morgue about this? 
Do vou remember testifving in the Morgue about this on 
December 4? Do you remember? 

A. Remember testifying what? 

244 Q. Before the Coroner? 

A. What is the question? 

Q. I am asking you, do you remember having testified 
down there? 

A. Yes. 

Q. All right. Do you remember saying this: 

This is at page 19, Mr. Lane: 
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“Question: All right. Now, what do you know about this 
trouble on Seventh Street on Saturday night? 

“Answer: The only thing I now about it is that I met 
Johnny and Romeo Saturday night. So we left out a place 
called Wimpy’s Restaurant. So we walked down to Sev¬ 
enth and 0; stopped in a restaurant there; stayed in there 
about ten minutes. So we went around on Ninth Street; 
stayed around there a few minutes. Then w’e went back 
to this restaurant, Wimpy’s on Seventh Street; stayed in 
there a while; then we came out and went across the street. 

“We stayed in front of Nick’s & Steve’s Restaurant. 

“So, Robert’s girl was coming down the street. The girl 
stopped Johnny. They had a few words. I mean they 
started talking. Then they had a few words. Started 
arguing. So, Robert, he came up and asked Johnny to go 
ahead and leave the girl alone. So they got in an argument. 

Robert went in the place and came out. So they 
245 started back arguing again. 

“So, about that time, Romeo and Robert they wms 
standing in the alleyway. Romeo was trying to push him 
back through the alley. 

“Question: Trying to push who? 

‘ 1 Answer: Johnny. 

“Question: Johnny Battles? 

“Answer: Yes.” 

Now, was he trying to push him back up the alley? 

A. Yes. 

Q. He was trying to get him away from there, wasn’t he? 

A. Yes. 

Mr. Lane: That is not necessarily the conclusion. He 
might have wanted to get in a lick himself. 

Mr. Goldstein: I submit that ought to go out. 

The Court: The answer may stand. Next question. 

By Mr. Goldstein : 

Q. He was trying to push him away from there, wasn’t 
he? 

A. He was pushing him. 

Q. At that time when he was pushing him, he had walked 
away from you to where Battles was in the alley? 

A. He had went up in the alley. 

Q. And he was on one side of the alley when he went up 
and Battles was on the other? 

A. Yes. 

Q. And it was when Battles was on the other side 
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that you heard this expression about shooting, wasn’t it? 

A. Battles was up in the alley with Romeo when I heard 
that. 

Q. And the only two who were discussing anything about 
shooting was Battles and the dead man, wasn’t it? 

A. I did not hear Battles discussing the shooting with 
him. 

Q. At the time you heard the shot, where were you stand¬ 
ing? 

A. Standing right at the corner. 

Q. What corner? Now, you show it to us right here. 

A. Up on that corner over here (indicating). 

Q. This corner where? 

A. The other side, on that side of Nick’s & Steve’s. 

Q. Let’s get this straight. Were you standing on the 
far side of the alley, or on the delicatessen side? 

A. On the far side. 

Q. Where was the Smith girl when you heard the shot? 
A. Standing right along in there (indicating). 

Q. She was standing near you, then? 

A. No. 

249 By Mr. Goldstein: 

Q. What is your testimony today? Were you or were 
you not standing at the side of the Smith girl at the time of 
the shooting? 

A. No, I were not. 

Q. It was dark in that alley, wasn’t it? 

A. It was dark. 

250 Q. What? 

A. Yes, it was dark. 

Q. And you had trouble seeing them ? 

A. Trouble seeing who? 

Q. People in the alley. 

A. No, I didn’t have any trouble seeing people in the 
alley. 

Q. And they had on overcoats? 

A. Yes. 

*•••••* 

280 Lloyd B. Furr, called as a witness by counsel for 
the United States, and having first been duly sworn, 
was examined and testified as follows: 
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309 By Mr. Dietz: 

Q. Did Mr. Battle tell you which people were present 
at the time he bought this gun? 

A. No, sir, he didn’t. In fact, he didn’t admit buying it 
until just before he went to the Morgue and told me about 
it very briefly and we were late and I took him on to the 
Morgue. 

Q. Well, he did admit selling the gun to Mr. Hart, didn’t 
he? 

A. Yes. 

Q. And he said he got $15 for it? 

A. I believe ten. I believe he said he bought it for 
fifteen and sold it back for ten. 

310 Q. Sold it back for a loss right off. Did Battles 
give you a statement as to how long he knew this man 

Booster? 

A. I don’t believe it is in the statement. From my rec¬ 
ollection I believe it was—I don’t believe—I think Battles 
denied that he even knew Booster except from seeing him 
that night. 

Q. He knew him just from that night? 

A. Correct. 

Q. Did Mr. Battles ever say to you how long he knew this 
man Romeo McKinney, the co-defendant here? 

A. He said a long, long time. 

Q. Did he say how long he knew Mr. Williamson? 

A. He said about four months. 

Q. And did he say to you at any time that he was mad 
at Mr. Williamson or had any grievance with Mr. William¬ 
son? 

A. He told us that he had been there to a delicatessen 
where Williamson worked, and that he had had a few words 
which didn’t amount to too much. 

Q. That was the onlv statement he said he had with Mr. 
Williamson? 

A. Yes. 

Q. Until he was- 

A. That he took his girl from him and he asked her to 
come back. 

Q. Did he say he asked her to come back? 

311 A. Yes, and that she was supposed to come back 
after he got another room and got squared away, she 

was supposed to come back to him. 

Q. Did he say she was supposed to come back? 

A. Supposed to come back as soon as he got another room 
and settled down. 
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Cross Examination. 

By Mr. Goldstein: 

• •••••• 

318 Q. We will get to that. What I am getting at is 
on the first oral statement he didn’t tell you that he 

had ever purchased the gun. He told you that the first time 
that he saw the gun was after the shooting, that he never 
had it until he sold it? 

A. That is right. 

Q. He didn’t tell you anything at all about where they 
went with the gun and the bullets after the shooting? 

A. You mean Fourteenth Street- 

Q. I am talking about the P Street address where they 
flushed the empty down the commode. 

A. No, sir, he didn’t. 

Q. As a result of that information he gave you as to 
McKinney’s name, a lookout was sent for McKinney? 

A. No, sir. We went to look for McKinney. 

Q. I mean you went to look for him. You are a good 
investigator and you and Sergeant Clarke went to 

319 look for McKinney? 

A. Yes, sir. 

Q. And you went to his home? 

A. Yes. 

Q. And found him there and placed him under arrest? 

A. I would like to say we went to his home and he wasn’t 

there. We went to his girl friend’s place and- 

Q. But you did locate him and arrested him? 

A. Yes. 

Q. And you brought him back to headquarters? 

A. Yes. 

Q. And he was a little reluctant to talk, too, let’s be fair? 
A. Yes. 

Q. And he finally did talk? 

A. Yes. 

Q. When was he arrested? 

A. He was booked at about 4:30. 

Q. This is Monday, December 3, 1951? 

A. Correct. 

Q. Now, then, you and Officer Clarke in your further in¬ 
vestigation of the case asked him his version of the story ? 
A. Correct. 

Q. And he told you that he, of course, never had fired the 
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gun, and that Battles had done the shooting, is that 

320 correct? 

A. Correct. 

Q. Told you he never had that gun on that evening, is 
that correct? 

A. Correct. 

Q. He has never deviated from that story, has he? 

A. He has not. 

Q. Now, you asked him, didn’t you, where he went after 
the shooting, with Battles and Booster? 

A. Yes. 

Q. And he told you and took you there, didn’t he? 

A. Correct, sir. 

Q. Up to that time the co-defendant, Battles, had never 
said a word about P Street, had he? 

A. No, sir. 

Q. So, as the result of taking you there, you got further 
information as to what happened after the shooting? Cor¬ 
rect? 

A. We did. 

Q. And you found certain witnesses there, didn’t you? 

A. To a degree. 

Q. To make an investigation? 

A. Correct. 

Q. And as a result of that investigation, and what you 
learned there, you came back and confronted the de- 

321 fendant Battles with what you learned, didn’t you? 

A. We had them both with us at the time. 

Q. You had them both with you? 

A. Right. 

Q. Now, it was the defendant McKinney who was taking 
you to the P Street address? 

A. Correct. 

Q. And he wasn’t familiar with it, was he? 

A. He had to look up and down the street to find the 
correct house, sir. 

Q. Because he had never been there before? 

A. Correct. 

Q. But you later learned that defendant Battles had? 

A. They were some old friends of Battles. 

Q. So McKinney was not familiar with the house, but 
he found it because of his recollection of what type of 
house it was, isn’t that correct? 

A. That is right. 

Q. And he took you in there and took you upstairs and 



showed you the commode where the bullets were flushed 
dowm the commode, as he told you by Battles? 

A. That is correct. 

Q. And then it was for the first time that Battles told 
you that he didn’t flush the bullets but McKinney did, 
isn’t that the way it happened? 

322 A. Yes, sir. 

326 By Mr. Dietz: 

Q. Sergeant Furr, when you took this statement 

327 of Mr. McKinney, 'when you took his oral statement, 
did he at any time state that there was a knife or 

razor in play or present at the time of the shooting? 

A. Yes, sir. McKinney at one time told me that he saw 
a knife in Williamson’s hand. On another occasion he 
said that it was a razor between the fingers, safety razor. 

The Court: In whose hands? 

The Witness: The deceased, Williamson. 

Mr. Dietz: Nothing further. 

Mr. Goldstein: That is all. 

328 This is Government Exhibit No. 5: 

“Officer of the Homicide Squad, Metropolitan Police 
Department, Washington, D. C., Tuesday, December 
4th, 1951, 9:40 a. m. Homicide case: Death of Robert 
Williamson, colored, 35 years of 1213 7th Street, N. W., 
about 10:25 p. m., December 1st, 1951, in front of 
329 1213 7th Street, N. W. 

“Question by Detective Sergeant Lloyd B. 

Furr: 

“Question: What is your full name, age, and place of 
residence? 

“Answer: John Thomas Battle, 29 years, 1316 Cor¬ 
coran Street, Northwest. 

“By Detective Sergeant Lloyd B. Furr: 

“John Thomas Battle, you are being held on account 
of death of Robert Williamson, colored, who was pro¬ 
nounced dead at 10:40 p. m., December 1st, 1951, this 
death being caused by his being shot while in front of 
1213 7th Street, N. W., about 10:25 p. m., December 
1st, 1951. I now ask you if you want to make a com¬ 
plete statement telling what knowledge you have of 
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this shooting so that it can be taken down in typewritten 
form. Before doing so I advise you that vour state¬ 
ment must be made freely and voluntarily; also that 
your statement will be used in court at your trial, if it 
becomes necessary. After hearing what I have just 
told you, do you want to make a complete statement ? 

“Answer by John Thomas Battle: Yes. 

“By Detective Sergeant Lloyd B. Furr: 

“Question: How long had you known the deceased, 
Robert Williamson? 

“Answer: I say around about four months. 

330 “Question: While alongside of the old ‘Z & Z' 
last Saturday night did you have some trouble 

with Robert Williamson? 

“Answer: We passed a couple of words. 

“By Detective Sergeant Lloyd B. Furr: 

“Now, John Thomas Battle, tell me in your own 
words what occurred which resulted in this shooting. 

“Answer: I say around about 8 o’clock, last Satur¬ 
day past, I went into Wimpy’s and Romeo and his girl 
were sitting in a booth. I went over to them and sat 
down in the booth. He gave me a dollar and I bought 
some beer, one apiece. I don’t know how many they 
had before I came in and then him and I and her left 
the restaurant and walked up to 9th and N Streets, 
N. W. He told her to leave and go around to his 
mother’s house and after she left I told him to come 
and walk with me to 1214 I Street, N. W., to receive 
three dollars that was owed to me. 

“We went around there and I received two dollars 
from the lady there. We then went in the basement of 
this house and shot craps. He lost three dollars. I 
won dollars and a half. I gave him two dollars back. 
We left there and came back to Wimpy’s beer garden, 
where we met Booster (Frazier Mills). We came 
across the street and was standing in front of 

331 the ‘Z & Z’. At this time Helen Smith was com¬ 
ing down the street with Robert and she seen 

me and her and I got to talking. 

“Robert was standing on the curb waiting on her 
and then he came over where I was and said, ‘I told you 
to leave her alone.’ One word brought on another one 
and then he went up to the steps. Then he taken off 
his Pea coat and started back around the corner into 
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the alley and Romeo started pushing me up into the 
alley and when I seed Robert coming around the corner, 
Romeo shot one time. 

“So Booster and I and Romeo went to Six and a 
Half and M Streets and got a cab and went to 1527 P 
Street, Northwest, and when we got there they was 
giving a party. We stayed in there and Romeo asked 
w’here the bathroom was. And somebody said, ‘Johnny 
knows where it’s at.’ Us three went to the bathroom 
on the second floor and Romeo took the gun out of his 
coat, and took it and emptied the shell out and flushed 
the shell down the toilet. 

“Romeo put the gun back in his pocket and all three 
of us came down the stairs and drank a bottle of beer. 
We came out the house and w*ent to 14th and Q Streets, 
N. W., and Romeo had Booster to make a phone call 
to find out what had happened after he had shot the 
boy. The door was closed so I didn’t hear what 

332 was said on the phone. When they came out I 
asked them what happened and Romeo said, 

‘That nigger I shot he done died.’ 

“Then we went out on 14th Street and I asked Romeo 
where he was going and he said he was going to 332 
Bryant Street, Northwest. Then I told Romeo I could 
sell the gun. He gave me the gun and I w^ent down to 
1214 I Street, Northwest, and sold it to ‘Eugene’ for 
uen dollars. 

“After I took the gun, I left them and I didn’t see 
them no more until down here. I left 1214 I Street, 
N. W. and went to my sister’s at 921 2nd Street, N. E. 
I told my sister, Helen Byanna, that a boy I was with 
had killed a boy up on 7th Street. Then when I left 
there I went to 2205 H Street, N. W., to my baby sister’s 
house and she told me that the police was there looking 
for me and said that Helen had brought them there and 
that I had killed a man. I told her I did not do it, but 
I did know who did it. 

“I then w^ent to 1370 Kenyon Street, N. W., and I 
see Viola Green and Ernest Green. I told them that 
a boy I was with, took and shot a man and killed him. 
I told them they were going to blame me for it and 
she asked why? And I told them that the boy who was 
shot went with Helen and I used to go with her. I left 
there and went to the Logan Circle Hotel and 

333 stayed there until I turned myself in at No. 2 
Precinct. 
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“I explained to Romeo all about the shooting in this 
office, last night. 

“Questions by Detective Sergeant Lloyd B. Furr: 

“Question: Were you drunk or sober Saturday 
night ? 

“Answer: I had a few beers but I wasn’t drunk. 

“Question: Would you say Romeo was drunk or 
sober? 

“Answer: I knowed he had some beer, but I don’t 
know whether he was drunk or not. 

“Question: I now show you a caliber .38 S. & W. 
Serial Xo. 1794, marked for identification ‘FCX’ and 
ask you to identify it and tell me where you first saw 
it and last saw it? 

“Answer: That’s the same gun I got from Romeo 
last Saturday night and the one I sold to Eugene for 
ten dollars. 

“Question: In your statement you said Robert was 
shot just as he turned the corner, could you tell if he 
had anything in his hands? 

“Answer: I didn’t see anything, I had my back turned 
as he was shot. 

“Question: While you and Robert were passing a 
couple of words, did you see any kind of a weapon in 
Robert’s hand? 

334 “Answer: Xo, sir, we both had our hands out. 

“Question: Why did you give two keys to 
Booster to give to Helen? 

“Answer: We had lived together for about five years 
and she told me if I got a nice place she would come 
back to me. 

“Question: Did you know of any trouble between 
Romeo and Robert? 

“Answer: I didn’t know of any trouble between them. 

“Question: How far did you go in school? 

“Answer: Half way through the tenth grade. 

“Question: Can you read and write? 

“Answer: Yes, sir. 

“Question: Have you made your statement and an¬ 
swered my questions freely and voluntarily, without 
any force or promises being used or made by anyone to 
obtain the same? 

“Answer: Yes. 

“Question: Is there anything you want to add to your 
statement that has not already been covered? 
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“Answer: No. 

“Finished at 10:50 a. m., and typed by Private Al¬ 
bert Sandberg. Witnesses Lloyd B. Furr, Albert Sand¬ 
berg. Signed John T. Battle.” 

335 Mr. Dietz: I would like to move at this time for a 
judgment of acquittal as to first degree murder, on 

the grounds that I do not think the Government has shown 
any intent and purposes as to these two defendants, and the 
only testimony as to the actual shooting was the direct testi¬ 
mony of the witness who stated that Mr. Battles did not fire 
the gun but that Mr. Romeo McKinney fired the gun with his 
right hand. 

The only testimony that the Government has offered that 
T feel in any way would be connected to the defendant John 
Battles was the circumstantial evidence that he had stated 
while talking to a group of his friends that he was going to 
kill someone. He did not say whom. And that he had had 
some trouble in regard to his wife. Even the Government’s 
witnesses on cross examination, who made those statements, 
admitted they were made in a joking manner, a light vein. 
One of them, Mr. Petty, said he didn’t take him seriously 
at all. 

336 I feel that that there is no ground for a case of first 
degree murder to go to this jury against the defend¬ 
ant Battles. 

The Court: The motion is overruled. 

*•**•#• 

350 John Thomas Battle, Jr., a defendant herein, 
called as a witness in his own behalf, and having first 

been duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Dietz: 

351 Q. From whom did you get this pistol? 

A. Eugene Hart. 

Q. How much did you pay for it? 

A. Well, it come across the crap game table for $15. 

Q. Who was the owner, actual owner of the pistol? 

A. Tennessee and I were in partnership together. I gave 
him $5 and he gave the other $10, for which he said he could 
get $30 for it. 

Q. You say Tennessee said he could get $30 for it? 
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A. Yes, sir. 

Q. When you bought the pistol, what was your purpose 
in buving it? 

A. Well, Tennessee and I, we was down to Gene’s, which 
I irot off from work around 5:30, so Tennessee came bv mv 
job. I works for a car wash lot. He come by my job, and 
he asked me am I going to gamble, and I told him yes. 

Mr. Goldstein: I object to what he said. 

The Court: Sustained. 

By M r. Dietz : 

Q. What was your purpose- 

A. I didn't have no purpose at all. The gun wouldn’t 
even have been got if it hadn’t been for him. He said he 
knew where lie could double his money back. 

• #•••*• 

355 Q. When you left 1214—did you have occasion to* 
leave 1214 I Street? 

A. On the Friday night ? 

Q. Yes. 

A. I did not leave the house. I didn’t leave the house not 
on that Friday night, didn’t leave that Saturday night, 
either. I was in the next room with a girl friend I knew of 
mine. So I rented a room from Gene’s brother next 

356 door. Her and I was in the room together until 
around 5:30 that afternoon. 

Q. What? 

A. Saturday afternoon. 

Q. Did you have occasion to go for a walk on Saturday 
morning? 

A. I never left out of the house. I never seen that man 
any more until the other day. That is all I remember seeing 
that man. 

Q. You mean Eugene Petty? 

A. Eugene Petty. 

Q. You know Mr. Sleepy and Petty? 

A. Yes, I seen them. 

Q. And Sleepy and Petty both testified that you made 
statements that you were going to kill somebody who was 
messing around with your girl friend? 

A. Yes. 
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357 By Mr. Dietz: 

Q. Did you make the statement that you heard Mr. Petty 
and Mr. Sleepy say that you made in regard to threatening 
someone who was messing around with your wife, or girl 
friend? Did you make those statements? 

A. I could have made them, because at the time I was 
drinking. 

The Court: Just answer whether you did or not. 

By Mr. Dietz: 

Q. Do you remember making that statement? 

A. I can’t recall it. 

Q. Well, did you ever see Eugene Petty before that night? 
A. No, sir, I ain’t never seen him. 

Q. How about Frank Fitzgerald? 

35S A. I seen him, because he lived there at Gene’s. He 
took care of Gene’s place by selling whiskey and stuff 
like that. 

Q. He sells whiskey at Gene’s ? 

A. Yes, sir. 

• •#•••• 

361 A. So I goes up to the 1200 block of Seventh Street, 
Northwest. 

Q. Is that the 1200 block where the shooting occurred? 

A. Yes, sir, about there. 

Q. What time was it when you got to the 1200 block? 

A. I would say about quarter to 7. I’d say around 7 
o’clock, I guess, quarter to 7 I guess. 

Q. Did you see Helen Smith when you got to the 1200 
block ? 

A. No, sir, I did not see her. 

Q. Did you see Robert Williamson? 

A. No, sir. 

Q. How about Frazier Mills? 

A. No, sir. I never seen the man but once before in my 
life. That was Saturday. 

Q. How about McKinney? 

A. I seen him. 

Q. Where did you see him ? 

A. I seen him inside Wimpy’s beer garden. 

Q. You walked into Wimpy’s in the 1200 block of 

362 Seventh Street? 

A. Yes. 
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Q. Tell us what happened there. 

A. When I walked into Wimpy’s in the 1200 block of 
Seventh Street- 

Q. Speak slowly. 

A. And when I goes in there I walks all the way back to 
the back. I didn’t see Tennessee nowhere, and I started 
out. When I started out someone called me, and I looked 
around and it was Romeo McKinney and his girl friend, 
sitting there. I walked over and he says, “How you doing, 
Johnny?” He says, “Would you have a beer?” And I 
says, “I wouldn’t mind having one just for sport.” 

Q. Aside from the conversation as—the beer, let’s get 
dowm to the point of the gun. Were you carrying the gun? 

A. Yes, sir. 

Q. What did you do with the gun? 

A. He got three bottles of beer. I ordered the beer there 
to the table. I looked around and seen another boy 

363 that was there. I bought him a beer. I finished drink¬ 
ing the beer and I sit around there for 15 minutes, 

and left—and started to leave. And I came out on the out¬ 
side. 

Q. Slow dowm. Calm dowm, Mr. Battle. Speak slowly 
and keep calm. You said you w’ent outside and Romeo came 
out? 

A. Yes. 

Q. Please continue from there. 

A. When I wrns outside, he came out and said, “Johnny, 
what you doing?” I said, “Not anything.” I said, “I’ve 
been looking for Tennessee.” I said, “Have you seen him?” 
And he says, “No, I haven’t seen him.” 

I says, “Well, this is not anything. He and I were in an 
old crap game the other night and w*e got a pistol in partner¬ 
ship. He says he is going to sell it for $30. I don’t know' 
w’ho he is going to sell it to.” He say, “Yeah, man w’here 
the pistal at?” I said, “I have it here.” 

Q. Slow’ dowm. 

A. So I had a topcoat, so he said, “Let’s see it.” I steps 
over on the side. I reached inside my pocket, and I takes 
the gun out. I hand him the gun. He took it and he said, 
“Howr much you say he wrnnt for it?” I said, “He say he 
wrant $30 for it, and I don’t know’ who he going to sell it to.” 
He say, “Yeah?” He say, “Which way you going w’hen 
you leave here?” I say, “I’m going around to the 

364 house to put it up, and if I don’t see Tennessee, to do 
something with it and get it off of me. ’ 9 
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The Court: Now, talk slower. 

Mr. Dietz: Did Your Honor hear that last sentence? 

The Court: Yes. 

The Witness: I said, “I am going around to the house¬ 
man to put the thing up, and do something with it. If I 
don’t see Tennessee to give it to him.” He said, “What’s 
the matter? You must be afraid to carry it.” 

By Mr. Dietz: 

Q. Who said that? 

A. Romeo. 

Q. What did you say? 

A. I said, “Man, I don’t want to be walking up and down 
the street to be caught with a pistol and me get in trouble.” 
And he said, “I ain’t afraid to carry it. Me and my old 
lady are going around”- 

Mr. Goldstein: What is that? 

The Witness: Romeo say, “What’s the matter? You must 
be afraid to carry it.” I said, “Yes. I don’t want to be 
walking up and down the street with a pistol on top of me 
and be caught and get in any trouble.” He said, “It ain’t 
anything to be scared about. I ain’t afraid to carry it. Me 
and my old lady are going around your way anyway, in a 
few minutes.” I said, “O.K.,” and I gave him the 
365 gun and he puts it in his pocket, and he said, “Let me 
get my old lady.” 

I reached in the car to get my cigarettes. He go in and get 
his girl friend. He says, “Are you ready to go?” I say, 
“Yes, I’m ready to go.” So we gets around to Ninth and N, 
N and Ninth Street and he meets someone around there I 
don’t know. 

• ••*•#• 

369 Q. Did you ever know Booster before? 

A. No, I never knowed him before that night. That 
is the only time I ever see’d him in my whole life. 

Q. Did you and Romeo leave? 

A. And Booster together. 


372 Q. Did you have any occasion that night to return 
to Seventh Street? 

A. Seventh Street? I didn’t have no occasion to return 
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to Seventh Street. We just started walking, and after a 
time we got back up there to Wimpy’s. 

Q. Did you return to Wimpy’s? 

A. Yes, sir, we returned to Wimpy’s, but we didn’t go in. 
Q. You stood out in front of Wimpy’s? 

A. Yes, sir. Some more fellows was standing out there. 
Q. Where, in relation to the place of the shooting is 
Wimpv’s? 

A. No. 

Q. I say where in relation to the shooting was Wimpy’s? 
On winch side of the street? Same side? 

A. That is across the street. 

Q. Across the street? 

A. Yes, sir. 

Q. Directly across. 

A. Yes, sir. 

373 Q. Is that the 1200 block of I Street? 

A. Yes, sir. 

Q. Where did you go after you w’ere in front of Wimpy’s? 
A. We came across in front of the Z & Z. We started in 
there, but it was crowded in there. So Booster said he was 
going home, and so I said, “All right, let’s go.” And I 
started to step off- 

Q. Slow’ down. You said you w’ere about to leave, and 
what happened? 

A. That time I stepped off my balance. 

Q. Stepped off what? 

A. Stepped off like, you know’, you go inside of the cafe, 
you know’, and I started to step back out in the street and 
somebody grabbed me by the coat. 

Q. Who grabbed you by the coat ? 

A. It was Helen. 

The Court: Who did? 

The Witness: Helen Smith. 

By Mr. Dietz : 

Q. She grabbed you by your coat ? 

A. Yes, she grabbed me by my topcoat, yes. 

Q. Did you say anything to her? 

A. I turned around and asked her what she want. She 
said, “Johnny, come here a minute.” She says, “I want to 
talk to you.” I said, “What do you want?” 

374 Q. Was Mr. McKinney w’ith you at that time? 

A. At that time ? Him and Mr. Booster was stand¬ 
ing over at the side. When she grabbed me by the coat, 
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they walked away, standing right over here by the side of 
me about as close as the jury here. 

When I got out there she said she wanted to talk to me, 
so I asked her what she wants. She said, “Johnny, I am 
going home tomorrow.” I said, “That’s nice, Helen. Tell 
your family hello. I hope you are getting along fine.” 

Q. Slow down. What did you say to her? 

A. I said, “That’s nice. Say hello to your family, and 
I hope they are getting along fine.” 

Q. What did she say? 

A. I say, “Eula May take sick again,” and would she 
call up- 

Mr. Goldstein: What’s that? 

By Mr. Dietz: 

Q. Slow down and speak slowly and loudly. What did 
she say? 

A. I say, “By the way, Eula May take sick again. You 
can call up or go and see her before you go.” She said, 
“I will.” 

So that time Robert came over and he got her by the arm. 

Q. Robert Williamson? 

A. Yes, sir. 

375 Q. Did he say anything to you? 

A. Not at that time, not right then. He asked her 
was she ready to go. She told him, “You go along. I’ll be 
right along in a few minutes-” 

Q. Slow down. Did Robert say anything to you? 

A. Yes, sir, at that time he did. 

Q. Slow down and tell us what he said. 

A. He said, “You keep your hands off her.” I say, “I’m 
sorry. I did not call her. She called me.” I said, “Fur¬ 
thermore,” I say, “forget about it.” 

Q. All right. Slow down. Slow down. What else did 
you say? 

A. I started to walk away, and Helen pulled me again 
by my trench coat. So I told her, “Move your hands, 
Helen,” like that, “Go on about your business.” 

So Booster was standing about from here to him (indi¬ 
cating), and Robert- 

Q. Now, just a minute. Slow down. What else did you 
tell her? 

A. About that time I started to leave again, so Helen had 
mentioned to me before Robert had come over there, she 
asked me what did I do with her bootees. I said, “Helen, 
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your bootees are at your house. I sent them on home.” 
She said, “I want my bootees. If you don’t give them to 
me, I’m going to have you put in jail.” 

376 Q. Slow down. What else? 

A. She said, “I want my bootees. If I don’t get 
my bootees, I’m going to get you put in jail.” I said, “Do 
just what you think is right about it.” She asked me at 
that time where I lived at. I said I live at Corcoran Street. 
I never did say where I lived. 

Q. Now, what else was said? 

A. At that time she asked me, she said, “When can I 
get them?” I said I would send them down to her home 
town. That is in Virginia. 

So her and Robert went on about their business wherever 
they was going. Where they was going at I don’t know, 
and I didn’t care. 

• •••••• 

378 Q. Was there any conversation between you and 
the deceased at that time? 

A. Not until then she—he had told me to keep my hands 
off her, and I told him I was sorry and told him that she 
called me over, that I did not call her. I said, “Further¬ 
more, forget about it.” And him and her went on about 
their business wherever they was going. 

Q. All right. Now, what happened after you told him 
vou were sorrv? 

A. What happened to me? I walked back to where 
Booster and Romeo were. 

Q. Where was that? 

A. Standing right there at the corner of the alley. 

' Q. Was that in the alley? 

A. What you might say about a feet in the alley. 

379 Q. How many feet? 

A. About a feet. 

Q. One foot? 

A.'Yes. 

Q. And did you see where Mr. Williamson went, if he left ? 

A. No, I reallv didn’t. I did not see where thev went to; 
• » 

I had my back turned. I didn’t even see the man when he 
came out of the house, never. 

The Court: All right. 

' By Mr. Dietz: 

Q. How do vou know he was in the house? 

A. Sir? ' 
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Q. How do you know he was in the house? 

A. How do I know he was in the house ? I know he must 
have went somewhere. I didn’t see nobody on the street 
nowhere. 

380 Q. Did you at that time give anything to Booster? 
A. To Booster? I called Booster and told Booster, 

I asked him was he going any further, and he said, “No, 
sir, I ain’t going no further right now.” 

Q. Did you give him anything? 

A. Yes, sir, I gave Booster a pair of keys. I say, “That 
woman says she wants her bootees. You tell her my address 
where they are at, and she can go and get them, because 
I’m not going home tonight.” 

Q. All right. You gave Booster the keys? 

A. Yes. 

Q. What happened to the keys? 

A. He came back and said, “That woman gone upstairs.” 
I said, “Goody,” and he gave me the keys. 

Q. Did Booster walk to where Helen was? 

A. If he did, I didn’t see him. 

Q. Well, where did you go after that? 

A. After that? I was standing up there waiting on 
Booster, standing up there beside of Romeo, and Booster 
came back and gave me the keys. 

Q. Who was present when Booster returned the keys to 
you? 

A. Romeo and I. 

Q. Where did you go? What happened after that? 

A. Well, I asked Booster, I say, “Man, are you 

381 going any further?” And he say, “No-” 

The Court: He said: What did you do after that? 

The Witness: What did I do after that? The only thing 
I know was that I was sheared up and pushed. I was pushed 
up the alley, and the only thing I know, I heard a shot 
going off. . ' 

The Court: Just a minute. Just answer his question. 

By Mr. Dietz : 

Q. You say you were pushed? 

A. Pushed, yes. 

Q. Who pushed you? 

A. Romeo. 

Q. Where was Mr. Williamson at the time you were 
pushed ? 

A. Where was who? • 
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Q. The decedent. 

A. I did not see him. I didn’t know the man he had shot. 

Q. I asked you where he was. Did you know where he 
was? 

A. No, sir, I didn’t know where he were. 

Q. Where were you standing when Mr. McKinney pushed 
you? 

A. I was standing up beside of Booster. 

Q. Where, in relation to the alley, was that? Were 

382 you close to the alley? 

A. Well, this is the side, right here (indicating), 
and this over here is the Z & Z, over here, which I’d say 
was about two feets from the alley, about two feets from the 
street, when I was sheared up and pushed with my face and 
toes back towards the Z & Z. 

Q. You say you were facing to the Z & Z ? 

A. My face away towards the Z & Z, yes, sir. 

Q. Were you facing towards or away from it? 

A. I was facing towards away from the delicatessen, 
backed with my back away from it. 

Q. I didn’t hear you. 

A. With my back away from the delicatessen. 

Q. With your back towards the delicatessen, or away- 

A. My back towards. My face was towards the Z & Z. 

Q. You had vour back to the delicatessen? 

A. Yes, sir. 

Q. Now, this Mr. McKinney, how did he push you? 

A. He just hauled off and shoved me. I didn’t know any¬ 
thing until the shot went off. 

Q. Which part of his body contacted what part of your 
body? 

A. With his arm and his shoulder. 

Q. Where did he touch you? 

A. About here (indicating). 

383 Q. Which arm did he push you with ? 

A. Which arm he pushed me with? His left arm. 

Q. Which part of your body did he contact? The left 
or the right? 

A. Sir ? 

Q. What part of your body? 

A. He had to contact my right side. 

Q. What direction did he push you; away from Seventh 
Street or away- 

A. He pushed me away from Seventh Street. He pushed 
me back, towards the alley. 

Q. Now, how far down the alley were you pushed? 


65 


A. I would say I was pushed about from here to him 
(indicating). 

Q. At that time did you hear any statements made by 
anyone present? 

A. Any statement made ? 

Q. Yes. 

A. I never beard no statement made. The only thing I 
know is Romeo started running up the alley, and I started 
running behind him. 

Q. All right. You heard the testimony of Helen Smith 
in which she stated that she had heard someone scream, 
someone call out, “If you are going to shoot, go ahead and 
shoot.” 

Did you hear that? 

384 A. I never heard that, no, sir. 

Q. Well, did you hear anything like that? 

A. No, sir, I did not. 

Q. Well, did Mr. McKinney say anything when he was 
pushing you ? 

A. The only thing he did, he just hauled off and- 

Mr. Goldstein: No. Answer the question. Did he say 
anything? 

By Mr. Dietz : 

Q. Did he say anything? 

A. He ain’t said anything. He just hauled off, draw 
and shot? 

Q. Did Booster say anything? 

A. Booster sav anvthing? 

Q. Did Booster say anything to anyone? 

A. Booster didn’t say anything until I got up there in 
the cab, and I asked him who did he shoot at. 

Q. All right. Now, just directing your attention only 
to the time the shot was fired, now. Just think of that time. 
Now, there was testimony that someone called out “He’s 
got a gun.” Now, do you remember hearing that? 

A. I never remember hearing that, no, sir. I ain’t heard 
nobody say nothing like that. 

Q. All right. Now, as you were being pushed did any¬ 
thing else happen ? 

385 A. As I was being pushed, the only thing I know 
a shot went off. That is the only thing I knowed. 

Q. You say a shot went off? 

A. Yes. 

Q. Did you see who fired the shot? 
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A. Romeo fired it, sure. 

Q. Did you see him? 

A. Sir? 

Q. Did you see him fire the shot? 

A. Did I see him fire the shot? No, I didn’t see him 
fire the shot, but I saw him start putting- 

Q. Answer the question. Did you see the gun in Romeo’s 
hand? 

A. When he started putting it back in his pocket, yes, 
and started to run. 

Q. Before the shot was fired, did you see the gun in 
Romeo’s hand? 

A. No, sir. 

Q. Now, did you have the gun on your person at the time 
that this shot was fired? 

A. No, sir. 

Q. In which hand was Romeo holding the gun? 

Mr. Goldstein : He said he didn’t see it in his hand. 

Mr. Dietz: He said before the shot was fired. 

The Witness: I didn’t see it before the shot was 
386 fired, because when I gave him the gun he put it in 
here (indicating). 

The Cotjet : He said he was putting it in his pocket, 
which hand did he have it in ? 

The Witness: This hand here (indicating). 

Mr. Goldstein: Which hand is that? 

The Witness: Right hand. 

By Mr. Dietz : 

Q. Which pocket did he put the gun in? 

A. Which pocket? This pocket here (indicating). 

Q. Which pocket is that? 

A. Right pocket. 

Q. In the pocket of his- 

A. Overcoat. 

Q. At the time of the shot did you see the man who was 
shot? 

A. No, sir, I did not. 

Q. Well, the last time that you saw Robert Williamson 
what was he wearing? 

A. A black Pea coat. 

Q. Now, you heard the testimony of the doctor, that at 
the time she arrived Mr. Williamson was wearing a white 
jacket? 

Q. Did you ever see him wearing that white jacket? 


67 


A. No, sir. 

387 • Q. How long in point of time did all this transac¬ 

tion take, from the time you left Helen to the time 
you heard the shot? How long a period of time was that? 

A. Well, I would take a guess, I would say around about 
S minutes, about 8 minutes, somewhere just about along 
there. I don’t know. Anyway, I walked back to where 
Booster was, that is all I know. Romeo and Booster. 

Q. All right. Now, as soon as you heard the shot* did 
you hear anyone say anything at all—Romeo, or Booster, 
or anyone else? 

A. No, sir. Romeo had done started running, and I 
started running behind him and hollering to him-— . 

The Court: Wait a minute. 

By Mr. Dietz: 

Q. I just asked you, did you hear anything? At the 
time of the shot did you hear anyone say anything?' 

A. No, sir. * 

Q. All right. Now, what did you do at the time of the 
shot? 

A. What did I do at the time of the shot? When I got 
myself straight, Romeo started running. He was about as 
far as vou from me to that door out there when I hoi- 
lered to him. 

Q. What did you holler to him ? 

A. I hollered to him to stop and I wanted to know 

388 who he fired the gun at. And he told me to shut up. 
I said, “I want to know who you fired that gun at.” 

And Booster came up and said, “I think he shot Robert.” 
I ask- 


• •••••• 

407 Q. Just a minute. Repeat that. 

A. When I gets to 1527 P Street, Northwest, Mr. 
Cleo, he answers the door. 

Mr. Lane: Who? 

The Witness : Mr. Cleo. 

By Mr. Dietz: 

Q. All right. 

A. Mr. Cleo answers the door. He said, “Hi, Johnny.” 
Q. We don’t want the conversation with Mr. Cleo. Tell 
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us what happened at- 

408 A. We get to 1527. He asked Cleo where is the 
bathroom ? 

Q. Who asked? 

A. Romeo. 

Q. All right 

A. Cleo said. I’ll show him the bathroom. 

Q. Don’t tell us what Cleo said. Tell us what you said, 
what happened, and what Romeo said. 

A. I said the bathroom’s right up at the head of the 
steps. He said, “Come on, go up there.” I said, “You 
can’t miss it. It’s at the top of the steps. ’ ’ He said, ‘ ‘ Come 
on up, too.” 

So at that time him and I and Booster go up to the bath¬ 
room. When he gets up there he takes the gun out of 
his pocket. 

Q. Who? 

' A. Romeo, take it out of this pocket here (indicating). 
When he had the gun that night, he had the gun stuck up 
here (indicating). I never knowed the man had changed 
the gun and put it down there. At that time he get up to 
the bathroom and takes the gun out of his pocket. When 
he takes the gun out, he breaks the shell out of it and flush 
the shell down the commode. 

Q. Who flushed it down? 

A. Romeo. 

409 Q. Did he hand it to you ? 

A. He never handed me the gun until I got to 
Sixteenth and Q, Northwest, Sixteenth and Q. 

410 The Witness: I told Mr. Cleo I would see him 
later on. 

We come on up to Fourteenth and P, Northwest, stopped 
up there. He say, “I want to make a phone call,” Romeo 
said. He said, “I want to make a phone call.” I 

411 said, “Make a phone call to who?” He said, “I 
want to call a girl named Pee Wee.” I said, “For 

what?” He said, “I just want to call her.” 

I said, “Man, I don’t know no one around there to call, 
or nobody. I don’t know nobody that works there.” He 
said, “You’ve got a nickel, haven’t you?” I said, “Yes.” 

We goes up to Fourteenth and P Street, Northwest, gets 
in the beer garden and I takes the nickel out of my pocket 
and walks into the phone booth and calls the operator. 
The operator give me the number to the place. I called 
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Booster. Booster, he took it. I came out and sat out there, 
and him and Romeo gets inside of the booth. 

What was said, I don’t know. When he came out I asked 
him what had happened. He didn’t say anything to me. 

I started out back around to the party. He said, “Where 
are you going?” I said, “I’m going to go around here to 
the party.” He said, “Here,” which he hand me the gun. 
I said, “What you doing? You giving it to me now after 
you done fired the gun?” I said, “That man there is your 
friend. I don’t know nothing about that man.” He said, 
“Here-” 


By Mr. Dietz: 

Q. Which man were you pointing to ? 

A. Booster. He said, “Here, man, I don’t want to hear 
what you got to say.” He say, “Come on Booster, go on 
with me.” Him and Booster started on up Sixteenth 
Street. 

412 I stood up on the corner and started crying. 

• ••••#• 

419 Q. Did you ever talk to Romeo before the shoot¬ 
ing, about shooting Robert Williamson? 

A. No, sir, never in my life. 

Q. Did you ever pay Romeo any money to shoot him ? 

A. No, I never paid Romeo any money. No money w~as 
ever involved, nothing but the dollar he set me up to buy 
the beer with, and I set that up myself when I came back 
to Wimpy’s, myself. 

420 Q. Did you ever tell Romeo you would like to get 
rid of Robert Williamson? 

A. No, sir. 

Q. Do you belong to a church, Mr. Battles? 

A. Yes, sir. 

Q. What church? 

A. Ebenezer Baptist. 

Q. Do you go to church regularly? 

A. Quite often. 

Q. What is the name of your pastor? 

A. My pastor is Reverend Jones. 

Q. Have you told the whole truth on that stand ? 

A. Nothing but the truth. That is what I got up here 
to tell, the truth. 

Q. Are you holding anything back? 

A. Not anything back. 
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Q. How about these statements that were made, that 
you threatened—made threats that you wanted to kill some* 
body? 

A. I never made no statement that—threatened that I 
wanted to kill no one. 

Q. What was Robert Williamson wearing the last time, 
you saw him ? 

A. The last time I seen him he had on a black Pea coat. 
That is the time Helen was talking to me. 

421 Q. Did you ever ask Helen to come back to live 
with you again? 

A. Never in mv life. Didn’t w’ant her back. 

• •••••• 

437 Q. The persons there on that Friday night, accord¬ 
ing to you yesterday, and you gave these names, were 

Abraham Valentine- 

A. Yes, sir. 

Q. And Eugene. By that you mean Hart? 

A. Yes, sir. 

Q. Sleepy, that is a man named Fitzgerald? 

A. Yes, sir. 

Q. A man named Page, and Tennessee and yourself? 

A. Yes, sir. 

Q. And then there was another man you described as a 
gambling friend named Jack Smith? 

A. Yes. 

Q. You heard Otis Page take the stand yesterday? 

A. Yes. 

Q. He also said that at 11 o’clock Saturday there was 
a man name Petty there, and you and he and Petty were 
there together? 

A. I wasn’t in that room, not Saturdav morning. 

438 Q. Do you remember Petty ? 

A. I doesn’t know Petty, not until he testified 
against me yesterday. 

Q. Never saw him before? 

A. Never in my life, sir. 

Q. Yet Mr. Otis Page puts him there with you at 11 
o’clock Saturday morning. 

A. He comes around to my room with me and my girl 
friend- 

Q. Do you think Otis is mistaken? 

A. He come in my room where me and my girl friend 
was and- 
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Q. Who is “he”? 

A. Otis Page. 

Q. Do you think Otis was mistaken when lie said Petty 
was there- 

A. Petty could have been there, but I didn’t see him. , 
Q. You were again today asked by Mr. Dietz who was 
present. You know everybody who was there but still you 
don’t mention Petty. 

A. I don’t know Petty. 

Q. Are you avoiding the name Petty? 

A. I do not know him. 

Q. You never went out of that house at all Saturday 
morning? 

439 A. I never left that house, until that afternoon, 
which was dusk, dark, in the winter time. 

Q. No reason for Petty to lie, that you know of? 

A. No reason for him to lie. 

Q. Any more than Fitzgerald? 

A. I don’t know anvthing about the man mvself. • 

* <_* » 

Q. Fitzgerald was there. You admit that. 

A. He stays with Gene, so he say. 

Q. Fitzgerald said that a week before, as well as that 
night, that you had made threats. The week before it was 
something, as 1 recall, to the effect that “I’ve got to get 
a gun and take care of a man that is playing around with 
my wife.” 

A. He ain’t never heard me say that. 

Q . Yesterdav vou said vou could have said it when vou 
were drinking. 

A. I said I could have said it, but I ain’t never said it. 
Q. If you could have said it, that was because you still 
have some love for Helen Smith? 

A. I never have no more love for Helen Smith, if you 
want the truth about it. 

Q. Well, why did you say, then, that you could have 
said it? I understand your answer was—and correct me 
if I am wrong—that you could have said it, but you would 
not have done the act. You could have done it while 
440 you -were drinking, because it was on your mind? 

A. No, I did not say it. 

• •••••• 

446 Q. Yesterday you denied ever taking a walk on 
Saturday morning with Eugene—what’s his name— 
Pettv, is that correct ? 






A. I don’t know whether that is correct or not. That 
is what he says his name is. 

Q. I am asking you, you recall what you said yesterday 
in answer to Mr. Dietz, don’t you? That is all I am asking 
you. 

A. You haven’t read anything, not yet, sir. 

Q. Well, yesterday you denied taking that little walk 
on Saturday up to the point where you were going to do 
the killing and pointed out it to Petty? 

A. Yes. 

Q. You deny that? 

A. Yes, sir, I denied it. 

Q. You don’t deny that he said Petty was- 

A. He never was there with me. Page never said Petty 
was there with me. 

Q. You don’t recall that? 

A. He ain’t never said Petty was there with me. 

Q. I will ask you this: Did you not say yesterday—you 
were asked by Mr. Dietz about Mr. Fitzgerald. You 
447 saw Fitzgerald there, you admit that. And he asked 
vou did vou make those threats on Fridav, and the 
week before, about the man messing around with your 
common-law wife. And your answer, was it not, was you 
had been drinking, and “I could have. I could have. If I 
did, I didn’t mean it.” 

Mr. Dietz: Objection. He is reading there as though 
they are from the official record, as if these were the words 
of the witness. 

The Court: He has the right to ask the question in his 
own way. 

Mr. Dietz: I feel that if he wants to question the man 
by using his testimony, he should use the official record of 
the testimony. 

The Court: Overruled. 

By Mr. Lane: 

Q. Is it not a fact that you said yesterday, as to being 
asked about Fitzgerald’s testimony of threats, that when 
you were drinking you could have made these statements, 
but in effect insofar as they meant the death of a man. you 
didn’t mean that; you only meant them as an expression 
in effect- 

A. I didn’t brought no death of a man inside of that. 

Q. But didn’t you say that yesterday, that you could 
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have made some remarks, while drinking, with reference 
to Helen’s boy friend? 

448 A. I ain’t said I made no reference to Helen’s 
boy friend, because I didn’t know nothing about 
the man was going with Helen. 

Q. You answered Mr. Dietz questions without any doubt? 
A. He asked me do I think I had made any threats any 
time around Fitzgerald. 

Q. And within a week of this murder. 

A. Not within a week of no murder. He didn’t ask me 
that question. 

Q. Then you are trying to qualify it? 

A. I don’t understand you. 

• ••#••• 

456 Q. It is right across the alley from Wimpy’s, 
isn’t it? 

A. You could look if you wanted to look. No one was 
thinking about no alley. 

Q. You wanted to look at it Saturday, when you went 
up there, didn’t you? 

457 A. I never even left out of 1214 I Street, not on 
Saturday until that afternoon, until I got ready to 

go, which was dusk dark, which is what you call in winter 
time. 

Q. Didn’t you point the spot out? 

A. What I want to point the spot out for? I never 
want to see no man hurt. I had no reason for no one to 
be hurt. 

Q. Did you tell anybody you had difficulty with the 
very man you were going to kill the night before? 

A. I never told nobody anything. I had difficulties 
with nobody. 

Q. Did you see Robert on Friday? 

A. See Robert nowhere. What I see him for? I’m 
working on Friday. I am a working man. 

###**•• 

465 By Mr. Goldstein : 

Q. Did you check into the Logan Circle Hotel? 

A Yp<? * 

Q. What time? 

466 A. 6:30 or a quarter to 5 on Sunday morning. 

Q. Now, you didn’t live there, did you? 

A. No, I did not live there. 
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Q. 'Where were you living? 

A. I was living at 1316 Corcoran Street, Northwest. 

Q. Is that the first time you ever checked in to the Logan 
Circle? 

A. No, sir. It is not the first time. I have been there 
plenty of times, with girls. 

Q. But tins is the first time you checked in there alone? 
A. Alone? 

Q. Yes. 

• A. No, it is not the first time I checked in alone. 

Q. When was the first time before that you checked in 
to Logan Circle Hotel? 

A. The time I checked in there before? 

Q. Before the Sunday you checked in. 

A. I don’t recall what time it was. Around a year, or 
something, I guess. 

Q. So you hadn’t checked in to the Logan Circle Hotel 
for a vear, had vou? 

A. 'No. 

Q. Why did you check into the Logan Circle, if you hadn’t 
done anything? 

467 A. You want me to tell vou whv? 

•» •> 

Q. Yes. 

A. I went to 2205 H Street, Northwest, to my baby sister’s 
house, which was the one laying on the flat of her back who 
was sick. She told me the police officers was there looking 
for me. 

Q. So you knew they were looking for you? 

A. Yes, I knowed. 

Q. Do you know w T hat they were looking for? 

A. I knowed it then. 

Q. What were they looking for you for? 

A. I knowed this man had shot at somebody. 

Q. What were they looking for you for? 

A. I don’t know what they were looking for me for. She 
said they wanted to question me. 

• •••••• 

470 Q. Well, you told His Honor and the gentlemen 
of the jury in your youthful—truthful way, that you 
never knew Williamson before this night, didn’t you? 

A. Knew Williamson before this night? 

Q. Didn’t you testify to Mr. Lane that you never knew 
Williamson before the night of the shooting? 

A. I told you I didn’t know Booster the night of the 
shooting. 
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Q. You mean to sit there and tell His Honor and the 
gentlemen of the jury that you didn’t testify that you never 
knew Williamson- 

A. I never knew that man was going around with Helen. 

Q. What did you mean by this statement that you made 

to Officer Furr? 

471 A. I didn’t know anything about- 

The Court: Wait a minute. 

By Mr. Goldstein: 

Q. You made that statement: “I told them they were 
going to blame me for it and she asked why and I told them 
that the boy who was shot went with Helen and I used to 
go with her.” 

Did you make that statement to Sergeant Furr? 

A. No, I didn’t tell her nothing like that. 

Q. Did you tell Sergeant Furr that? 

A. I didn’t tell Sergeant Furr anything like that, either. 

#•••••• 

Q.. Well, is it a fact now—I am asking you, didn’t you 
or did you know Williamson before Saturday, December 1? 

A. Did I know him? 

Q. Yes. 

472 A. I used to work for the District Government- 

Q. Did you know him? 

A. Did I know him? I know him by sight. I didn’t know 
him as a person I am going around with or having any 
conversation with, or that he was going with Helen? 

Q. You didn’t know he was going with Helen? 

A. I didn’t know anything about that. I didn’t even 
know where Helen was living at then. . 

Q. And you didn’t know him for four months before this 
shooting? 

A. No, I didn’t know anything about no four months. 

Q. Now, hold on. We are going to read from page 1 of 
this statement. This is your truthful statement that you 
made to Sergeant Furr, Government Exhibit 5, page 1,1 am 
reading to you: 

“By Detective Sergeant Lloyd B. Furr: 

“How long had you known the deceased, Robert Wil¬ 
liamson? 

“Answer: I say around about four months. 

“Question: While alongside of the old Z & Z last 
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Saturday night did you have some trouble with Robert 
Williamson? 

“Answer: We passed a couple of words.” 

Is that the truth? 

A. I didn’t tell him nothing about knowing him 

473 four months. He asked me what did the man say to 
me, and I told him. 

Q. I am asking you did you make that statement to Ser¬ 
geant Furr? I will read it to you again. 

“How long had you known the deceased, Robert Wil¬ 
liamson ? 

“Answer: I say around about four months.” 

A. The statement was read to me. I did not read the 
statement myself, because I can’t read good. 

Q. Didn’t you just get through telling us when Mr. Dietz 
was questioning you, that you told the whole truth in this 
statement and it was voluntary? 

A. What I said, it was the truth. What I told Detective 
Furr. Detective Furr did not write that statement. 

Q. You signed it, didn’t you? 

A. I signed some papers up there. I signed more papers 
than that up there. 

Q. Do you deny that you knew that was in that statement 
when you signed it? 

A. Deny that I knew what was in the statement? 

Q. That you knew Williamson about four months? 

A. I never made that statement to him or no one else. 
Q. What is the truth now? Did you know him four 
months, or didn’t you, on the night of December 1? Tell 
us now what the truth is. 

474 A. Did I know him four months? 

Q. You understand that. 

A. I said I used to work for the District Government- 

The Court: Answer his question. 

By Mr. Goldstein: 

Q. Did you know him four months? 

A. I did not know him personally, no, sir. 

Q. Did you know him at all? 

A. Did I know him at all? 

Q. Now, you understand. You don’t have to repeat my 
questions. Did you know him at all? 

A. I don’t know what you mean, when you say at all, sir. 
Q. Did you hear Helen Smith testify she was your com- 
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mon-law wife for three or four years? You heard her 
testify? 

A. I heard her testify. 

Q. You heard her testify that you knew he was working 
in that delicatessen? 

A. I don’t know nothing about that delicatessen store, 
because I don’t even mess around there. 

Q. Do you deny that you had gone there and told him 
to stay away from Helen Smith? 

A. Sure I deny that. I never been on that job or no one 
else’s job. What business I got on that job? 

478 By Mr. Goldstein : 

Q. Isn’t it a fact that the first time that officer—and I 
am pointing to Detective Clarke talked to you, whatever 
time it was on Monday, December 3, 1951, you said you 
didn’t know anything about the killing? 

A. No. 

Q. You deny that? 

A. No, I never said that. 

Q. All right. Isn’t it a fact that the first time you 

479 talked to him you said you weren’t even there? 

A. I ain’t told him about I wasn’t there. 

Q. Isn’t it- 

A. How could I tell a man I wasn’t there? What I go 
to No. 2 for, if I said I wasn’t there? 

The Court: Wait a minute. Just answer the questions. 
And speak slowly. 

By Mr. Goldstein : 

Q. I am asking you, did you tell him you weren’t there 
the first time you talked to him by mouth? 

A. Sure I deny it. 

Q. You deny it? 

A. Yes, I deny it. 

Q. Isn’t it a fact that later on you talked to Sergeant 
Furr on that same day, and you didn’t tell him one word 
about where you had purchased that gun? As a matter of 
fact, you told him, the first time you saw that gun was 
when Romeo gave it to you, is that a fact? 

A. No. 

Q. You deny that? 

A. Yes, sir, I deny it 
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Q. Isn’t it a further fact that when you made this written 
statement, even after the next day when they talked to you 
some more and you made the written statement, you were 
asked about the gun, in this language—and I am read- 

480 ing from page 2 of Government Exhibit No. 5. 

“Question: I now show you a caliber .38 S & W 
Serial 1794, marked for identification ‘FCX’ and ask 
you to identify it and tell me where you first saw it 
and last saw it? 

“Answer: That’s the same gun I got from Romeo 
last Saturday night and the one I sold to Eugene for 
$ 10 .” 

Did you make that statement? 

A. I didn’t make no statement “last Saturday night.” 

Q. When you were asked that question in that statement, 
“When was the last time you saw that gun,” did you tell 
him that you got that gun- 

A. When he questioned me about the gun I told him I 
got the gun from Gene Hart, Tennessee and I. 

Q. I am now asking you, in that written statement did 
you make one suggestion that you had previously bought 
that gun, when you were asked when was the first time you 
saw that gun? You read it. 

A. Sure, I made a statement. 

Q. About what? 

A. About what? The statement he asked me, where was 
the gun at, and I told him. He asked me if I knew r any¬ 
thing about it, and I told him I had bought it from Ten¬ 
nessee—Eugene, me and Tennessee. 

Q. You know it wasn’t until just before you went 

481 to the Morgue, and after you made this statement, 
when Sergeant Furr came back to you and told you 

he had a written statement from Eugene Hart was the first 
time vou ever admitted buying that gun, wasn’t it? 

A. No. 

Q. You deny that? 

A. No. He brought it up there that night. It was at 
night time when I told him about the gun, and he went and 
got the gun and brought it up and thrown it in that man’s 
lap. The statement, he didn’t write the statement until 
Tuesday morning. 
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Q. Well, Fitzgerald was there, wasn’t he? 

A. That is the only thing I know him by, Sleepy. 
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Q. Well, you saw Sleepy testify here? 

A. I seen him here. 

Q. That is the same fellow as Frank Fitzgerald, isn’t 
it? 

A. I guess so. 

Q. You heard him say that, didn’t you? 

A. Yes, sir. 

Q. Did you hear him testify that he saw you there about 
a week before this? 

A. He saw me there about a week before this? 

Q. Yes. 

A. Yes, I heard him testify. 

Q. Were you there? 

A. Was I there? I couldn’t recall. 

Q. Would you say you weren’t there? 

487 A. I said I couldn’t recall, because I told you on 
Friday and Saturday night I gambles, sir. 

Q. So you might have been there the Friday before? 

A. That is right. 

Q. And he might have been there? 

A. I don’t know. 

Q. I say, he might have been there? 

A. I don’t know. 

Q. You can’t say for sure? 

A. I can’t say for sure, because- 

Q. Of course if you had ever made any threats against 
anybody in your life you would be pretty apt to remember 
that, wouldn’t you? 

A. What is that. 

Q. I say if you threatened anybody you would be pretty 
sure of remembering it? 

A. What I want to threaten somebody? What I want to 
harm nobody for? 

Q. I don’t know. I am asking you if you did it; if you 
made threats. 

A. I never did it in my whole life. 

488 Q. Let’s get back to where we were. If you made 
threats against anybody—you say you never made 

any- 

A. I ain’t never made threats against anybody. 

Q. I know what you said. But I say, if you had, you would 
remember them? 

A. Say what ? 

Q. You would know it if you did, wouldn’t you? 

A. Sure I would know it if I did it. 

Q. Unless you were drunk? 
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A. Unless I were drunk. I don’t get drunk. 

Q. You don’t get drunk? 

A. I don’t get drunk. 

Q. So that eliminates that. You don’t make any threats 
while you are drunk, because you don’t get drunk? 

A. What is that? 

Q. You didn’t make any threats while you were drunk, 
because you don’t get drunk? 

A. I gets high, intoxicated, what you call it. You don’t 
have to get drunk, you know, go to sleep. 

Q. Oh, do you think you made some threats while 
489 you were drinking? 

A. What right do I have to threaten somebody- 

• •••••• 

491 Q. Now, Eugene Petty testified—by the way, do 
you deny that he let you have a shirt on that Satur¬ 
day? 

A. Do I deny it? 

Q. Yes. 

A. Sure, I deny it. 

Q. You mean to say you didn’t leave your shirt with 
Eugene Petty? 

A. What I want to leave my clothes with that man for? 
I got clothes, plenty of them. 

Q. Did you mean he lied about it? 

A. That is all I did. If you want to call it. I got plenty 
shirts. 

Q. You brought this witness here, Eugene. 

A. I ain’t brought nobody here. He knows Gene just 
as well as he knows me. 

492 By Mr. Goldstein : 

Q. I ask you if it isn’t a fact that on that Saturday morn¬ 
ing after you had been at 1214 I Street and you had made 
certain threats, which you deny, that you didn’t take a walk 
on Seventh Street with Eugene Petty? 

A. I said I never been out of that house until that after¬ 
noon, until I got ready to go. 

The Court: Wait a minute. Let him answer the ques¬ 
tion. 

493 Answer his question. 

The Witness: I said I never been out of the house 
until the afternoon when I got ready to go. 
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By Mr. Goldstein : 

Q. Did you take a walk on Seventh Street? 

A. No. 

Q. Isn’t it a further fact that while you were walking at 
11 a. m. and you had gone up Seventh Street, you pointed 
out this very alley in the 1200 block and said you had 
trouble before this with this man, and you were going to 
shoot him? You said something about this man running 
around with your wife, or something like that? Did that 
happen? 

A. No, it never happened. 

Q. And isn’t it a further fact that in the presence of 
Petty and Eugene Hart and Fitzgeraldy on the Friday be¬ 
fore that Saturday, that you had made threats that you 
had somebody you had to kill? Is that true? 

A. No, it is not true. 

Q. And that you were going to shoot this guy? 

A. No, it is not true. If anything like that has been said, 
the man Gene testified here, and said I never said anything 
like that. Why somebody else want to come here and tell 
the story against me? 

Q. What did you buy the gun for? 

A. The man said he was getting the gun to sell 
494 the gun. I gave the man $5. 

Q. What did you carry the gun for? 

A. What I carry the gun for? I was carrying it to give 
it to Tennessee so he could sell it. It didn’t make any 
difference to me what he do with it. 

Q. What did you have to carry the gun for? You said 
you were afraid of guns. 

A. I was told to give it to him. If I didn’t see him to 
give it to him I was taking a chance. 

Q. Your testimony was that it was in 1214 I Street when 
the gun was bought? 

A. Sure it was. 

Q. And you were a frequent visitor there? 

A. What you mean, a frequent visitor? 

Q. You came there pretty much. 

A. I ain’t the only man that gambles in there. I can’t 
gamble by myself, sir. 

Q. You were afraid to carry a gun. You bought it at 
1214 I Street- 

A. I didn’t buy it myself. 

Q. You carried it out of 1214 I Street? 

A. Yes, I taken the chance of carrying it out. •• 
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Q. You took that chance, is that right? 

A. Yes. 

Q. And where did you have it when you carried it 
495 out? What pocket? 

A. Where did I have it? I had it up here (indi¬ 
cating). 

Q. And it was loaded, wasn’t it? 

A. When I got it then. I knowed it was loaded then. 

Q. You knowed it vras loaded when? 

A. Then, when I got it then, that afternoon. 

Q. The afternoon- 

A. Saturday afternoon when I put the girl in the car 
and sent her home. 

Q. So you knew you had a loaded gun, and you were 
afraid to carry a loaded gun, and you walked out of the 
premises with it? Is that your testimony? 

A. I took a chance. I- 

Q. And you were walking down Seventh Street and run 
into Romeo and Booster? 

A. I didn’t say that. 

Q. When did you? 

A. When I went in Wimpy’s beer garden. 

Q. That is on Seventh Street? 

A. Yes, sir. 

Q. What time is that? 

A. I don’t know what time it was. The only way I know 
it was dusk dark. 

• •••••• 

500 Q. How did he know you had a pistol? 

A. He had a right to. I had let him see it. I told 
him I was looking for Tennessee to give it to him so he 
could take it and sell it. 

Q. Where wms it that he asked you that? 

A. Right up in front of Wimpy’s. 

Q. Right out on the street? 

A. Right on the street. There is another stair that goes 
upstairs- 

Q. None of that transaction took place inside of 
Wimpv’s? 

A. None took place inside of Wimpv’s. 

Q. And the only people there were you and Romeo? 

A. There were some more people standing over there on 
the sidewalk. 

Q. And they all saw it? 

A. I don’t know w’hether they all saw it, sir. 



83 


Q. So you told him you were afraid to carry it? 

A. He asked me which way I was going, and I told 
him- 

501 Q. You told us that. Then you told him you were 
afraid to carry that- 

A. He said, “Man, you must be afraid to carry it.” I 
said, “Yes. I don’t want to get caught going up the street 
with a gun on top of me.” He said, “Man, there isn’t any¬ 
thing to be afraid of. Me and my old lady are going your 
way. If you’re afraid to carry it, I will carry it for you.” 
And I said, “O.K.” He took the gun and put it in here 
(indicating) 

Q. Now, that is all that happened about the gun, and you 
then forgot about it? 

A. I clean forgot about it until the man had shot the gun. 

• ••••• t 

522 Thereupon, Merle E. Swope, called as a witness 
by counsel for the defendant McKinney, and having 
first been duly sworn, was examined and testified as 

523 follows: 

Direct Examination. 

By Mr. Goldstein : 

Q. Now, directing your attention to the night of 

524 Saturday, December 1, 1951, did you receive certain 
information that directed your scout car to the 

vicinity of Seventh Street, Northwest, in the City of Wash¬ 
ington, the 1200 block? 

A. That is right. 

Q. Don’t tell us what that information was, but the 
information came to you over your intercommunication 
system ? 

A. That is right. 

Q. And who was driving the car? 

A. Yes. 

Q. And your partner was seated beside you? 

A. Yes. 

Q. Did you proceed to some address? 

A. 1213. 

Q. 1213 where, sir? 

A. Seventh Street. 

Q. Northwest? 

A. That is right. • , i 
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Q. Can you place the time that you got there? 

A. It was approximately 10:30. 

Q. p. m.? 

A. p. m. 

Q. Now, when you got there what is the first thing you 
saw? 

A. I saw a man laying in the doorway of 1213 Seventh 
Street with a girl holding his head up. 

525 Q. I ask you, Officer Swope, if on that occasion you 
asked that girl who I have identified, Helen Smith, if 

she knew who did the shooting, and- 

526 Mr. Dietz: I object, Your Honor. He is leading 
the witness. 

Mr. Goldstein : I have to ask the direct question for im¬ 
peachment purposes. 

The Court: Ask the precise question. 

The objection is overruled. Proceed. 

Bv Mr. Goldstein: 

V 

Q. I ask you if you didn’t ask her on that night if she 
knew who did the shooting, and if she didn’t tell you that 
yes, Johnny Battles did the shooting? Is that true, or false? 
A. That is true. 

Q. She did tell you on that night that Johnny Battles did 
the shooting? 

A. Yes, sir. 


528 Thereupon, William M. Markovitch, called as a 
witness by counsel for the defendant McKinney, and 
having previously been duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination. 

Bv Mr. Goldstein : 

* 

• •••••• 

532 Thereupon, Alfred D. Clarke was called as a wit¬ 
ness by counsel for the defendant McKinney, and hav¬ 
ing been previously sworn, was examined and testified as 
follows: 

The Court : Officer Clarke has previously been sworn. 
Mr. Goldstein : Yes, Your Honor. 
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Direct examination. 

By Mr. Goldstein: 

• •••••• 

536 The Witness: When he was first brought into the 
office of the Homicide Squad he denied any knowledge 

of the shooting at all. At that time I confronted him with 
a statement I had from Helen Smith, read the statement to 
him. 

By Mr. Goldstein : 

Q. Is that the statement- 

May I have the statement? 

Is that the statement that is marked Defendant McKinney 
Exhibit No. 1 ? 

A. That is correct. 

Q. And you took that statement, didn’t you, Officer 
Clarke ? 

A. It was typed by Officer Waters, through me. 

Q. Yes, but you had taken the witness Smith’s statement, 

and after you had talked to him- 

A. Yes. 

537 Mr. Dietz: I object, Your Honor. He is leading 
this witness. 

Mr. Goldstein : No, I am not. I am asking if he took it. 
That is not leading. 

The Court : He may answer. 

By Mr. Goldstein: 

Q. After the defendant Battles had denied that he knew 
anything about it, or had been there, you confronted him 
with that statement? 

A. I did. 

Q. You had previously taken? 

A. I did. 

Q. Then what did he say? 

A. It was at that time that Bailey was sent out to bring 
in Helen Smith. He was confronted with Helen Smith. 

Q. Up until that time did he admit knowing anything 
about it? 

A. He did not. 

Q. Did he admit being there ? 

A. He did not. 
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Q. He denied it? 

A. Yes. 

Q. Go ahead. 

A. He denied even after he was confronted with Helen 
Smith, he denied it, until about in the neighborhood of 
538 some 3 o ’clock, at which time we told him that we had 
sufficient for our purposes, that we had a witness who 
saw him w*ith the gun, do the shooting, and that was all we 
wanted. We were going to charge him with murder. 

It was at that time he said, “Well, I didn’t do it, but I 
know who did.” And it was at that time that he said it was 
a boy by the name of Romeo. 

#•••••# 

562 Thereupon, Jack Covington, Jr., called as a wit¬ 
ness by counsel for the defendant McKinney, and 

having first been duly sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Goldstein: 

Q. Your full name? 

A. Jack Covington, Jr. 

Q. Jack Covington, what? 

A. Junior. 

Q. Where are you living now? 

A. 1127 Eighth Street, Northwest. 

Q. Do you know both the defendants here? 

A. I do. 

Q. Were you sojourning with them when you were 

563 down in jail before you got out on bond? 

A. I were. 

Q. And did you have a conversation about them with the 
witness Frazier Mills at the Courthouse here? 

A. I did. 

Q. When was that? 

A. It wms either yesterday—it was yesterday. 

Q. And did you ask him how long he had known the- 

Mr. Lane : I have to object to that as leading. 

Mr. Goldstein: This is an impeaching question. I am 
going to give him the question and answer. 

Mr. Lane: I am sorry. 
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By Mr. Goldstein : 

Q. Did you ask him how long he knew the defendant 
Battles? 

A. I did. 

Q. Wait a minute. And didn’t he reply to you that he 
knew him two or three weeks before the shooting? 

A. He told me he knew Battles- 

Mr. Dietz: I object. He asked the impeaching question, 
and the answer should be yes or no. 

By Mr. Goldstein : 

Q. In your conversation with him, did you ask him if he 
knew the defendant Battles, and didn’t he tell you he knew 
him two weeks before the shooting? 

564 A. He did. 

Mr. Goldstein: Your witness. 

565 Cross-examination. 

By Mr. Dietz : 

• •••##« 

568 By Mr. Dietz : 

Q. When did you speak to Frazier Mills? 

A. A few days after I came out. 

Q. Was that the first time vou had spoken to Frazier 
Mills? 

A. Yes, sir, the first time, and then I asked him- 

Q. Is that the time that Frazier Mills told you that he 
knew Battles two or three weeks? Is that the first time he 
said that? 

A. No, he didn’t tell me two or three weeks then. 

569 He said he had been knowing Battles for a few days 
then, and yesterday I asked him, “How long did you 

say you had been knowing Battles?” So he say, “About 
two or three weeks.” 

Q. And you could not be mistaken about the length of 
time, days or weeks? 

A. No. 

Q. Then he made this statement, as far as two or three 
weeks, after he made the statement as far as two or three 
days, is that correct? 

A. Say that over again. 
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Q. Frazier Mills made the statement as far as two or 
three weeks knowing Battles, after he made the statement 
to you that he only knew Battles for two or three days or a 
day or day, or something like that? 

A. Yes, he made that after. 

#•#•##• 

574 Romeo McKinney, a defendant herein, was called 
as a witness by his counsel, and having first been 

duly sworn, was examined and testified as follows: 

575 Direct examination. 

By Mr. Goldstein : 

• #••••• 

588 Q. Let’s stop there before we go further. I ask 
you, up to this point did you know that Battles had 

a common-law wife by the name of Helen Smith ? 

A. No, sir, I didn’t. 

Q. Did you know Helen Smith? 

A. No, sir, I didn’t. 

Q. Did you know anything about her? 

A. No, sir. 

Q. Did you know" a boy by the name of Robert Williamson 
at that time? 

589 A. No, sir. 

Q. Had you ever seen him? 

A. No, sir. 

Q. Did you know- anything about a gun at that time? 

A. No, sir, I didn’t. 

Q. Did you know Battles had a gun on him at any time? 
A. No, sir, I didn’t. 

Q. I ask you directly, right at this point—you heard the 
testimony of Battles when he said that at Wimpy’s he called 
you out and gave you a gun because he said he wras scared 
to carry it. Did that or did it not happen? 

A. No, sir, it didn’t. 

Q. Did he ever give you a gun at that point, or talk to you 
about a gun? 

A. No, sir, he didn’t. 

Q. Did you know he had a gun ? 

A. No, sir, I didn’t. 

• • i • • • • 
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595 Q. Did there come a time when you finally got back 
to the alley? 

A. Yes, there were. 

Q. Who was with you ? 

A. Battles, Booster and myself. 

Q. I am going to ask you, up to that time did you ever 
see or know Helen Smith or Williamson? 

A. No, I never seen either one of them or knowed either 
one of them. 

Q. Did you ever have any words with either one of them, 
or any reason to be angry with either Helen Smith or Wil¬ 
liamson? 

A. No, sir. 

596 Q. Did you ever have any dealings with them of 
any kind? 

A. No, sir. 

Q. Up to that point had Battles said anything to you 
about his common-law wfife Smith? 

A. No, sir. 

Q. Did you know he had one? 

A. No, sir. 

Q. Did you know anything about his affairs with Smith 
or Robert Williamson up to that point? 

A. No, sir. 

Q. Or any trouble he had with them? 

A. No, sir, I didn’t. 

Q. Did you know he ever had a gun with him at any time? 

A. No, sir, I didn’t. 

Q. All right. When you got back to the Z & Z did some 
trouble occur between Battles and this girl you now know 
as Helen Smith and the decedent Williamson? 

A. There did. 

Q. Will you tell, slowly, for His Honor and the gentle¬ 
men of the jury, what happened? 

A. Battles and Booster left out of Wimpy’s before I 
did. I came up. When I started across the street cars 
were stopped there and at that time I got across the street 
to this place I know as Nick & Steve’s now. 

597 Q. That is the Z & Z? 

A. Yes, sir, that is the name I knowed it under. 
It has been changed since. 

Q. All right. 

A. Battles was standing in front of the door to go into 
Nick & Steve’s. 

Q. That is on the north side, or the south side of the 
alley? 
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A. On the north side. 

Q. All right, go ahead. 

A. I walked up to Booster and told him to come on, let’s 
go. He told me that he was waiting on Battles at that time. 
Q. Where did you tell him you wanted to go? 

A. He was supposed to go up to my house with Pee Wee. 
Q. All right. 

A. At that time some girl came up, and I don’t know T 
her name, and started in the place and Battles grabbed her 
by the coat. 

Q. Wait a minute. At that time some girl came up and 
you didn’t know who she w’as ? 

A. Yes, sir. 

Q. And Battles grabbed her by the coat? 

A. Yes, sir. 

Q. Where was Battles at that time ? 

A. Battles was standing about half a foot from the 

598 door. 

Q. Door of what? 

A. This place, Nick & Steve’s. 

Q. That is on the north side of the alley? 

A. Yes. 

Q. And was this girl with anybody? 

A. Well, when I seen her a fellow was behind her but I 
don’t know if they w^as together or not. 

Q. You didn’t know him at that time? 

A. No. 

Q. All right, go ahead. When he grabbed her by the coat, 
what was said by anybody? 

A. Battles grabbed her by the coat, and the girl said, 
“I spoke to you.” 

Q. And he said what ? 

A. He said, “Yes, I heard you.” 

Q. Then what did he say? 

A. Battles told the girl he wanted to talk to her. 

Q. What did she say? 

A. She said she didn’t want anything to do w T ith you, 
just like that. 

Q. Then what happened? 

A. He pulled her over to the alley and went over there 
and started to talk. 

Q. Where were you then? 

599 A. With my back to Nick & Steve’s place. 

Q. In the doorway? 

A. Side of the doorway. 

Q. And they went over to talk by the alley? 
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A. In the mouth of the alley. 

Q. How far were they away from you? 

A. I would say approximately from here to that chair 
there (indicating). 

Q. Where this gentleman is sitting? 

A. Yes, sir. 

Q. Would you say that is about 8 feet, 10 feet? 

A. I’d say about 8 feet. 

Q. Eight feet. Now, when you got there to that point 
where vou were standing in front of the Z & Z and thev 
had this early conversation, what did you hear then and 
see? 

A. Well, Battles told the girl that he wanted her to come 
back, and she told Battles she had found another boy friend 
and she won’t have anything to do with him. 

Q. He said he wanted her to come back, and she said- 

A. She had found another boy friend and she didn’t 
want anything to do with him. 

Q. Was any language used at that time? 

A. Not at that time. 

Q. Then what happened? 

A. Later on- 

600 Q. Wait a minute. Was Williamson in the argu¬ 
ment then? 

A. He didn’t get in the argument. 

Q. Where was he ? 

A. Over by the front of Booster and I. 

Q. Did he walk over to hear? 

A. He walked over to the girl and Battles grabbed her 
by the coat and tried to pull her up the alley. 

Q. What did he say? 

A. He told Battles to keep his hands off her. 

Q. What did he say then? 

A. Battles told her—told this other fellow she is his wife 
and then he told her, “She is not vour wife. Her and I are 
getting married next week.” 

Q. And what did Battles say to that? 

A. And Battles said, “Yeah, you’ll marry her over my 
dead body.” 

Q. Go ahead. 

A. And then the boy said to Battles to turn her loose, 
and then I pulled Battles hands away—he had grabbed hold 
of her coat by his hands—and told him to leave the girl 
alone. 

Q. You tried to separate them? 

A. Yes. 
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Q. Did you get into this argument? 

601 A. That is all, the only thing I said. 

Q. I mean, you didn’t get into it by word of mouth, 
did you? You didn’t have anything to say to them? 

Mr. Dietz: I object, Your Honor. 

The Court: Sustained. 

By Mr. Goldstein : 

Q. But you didn’t get into the argument- 

A. No, sir. 

Q. What happened from that point on? 

A. The boy, I don’t know his name at that time, William¬ 
son, he told the girl, “Come on, Babv, let’s go.” 

Q. Did they leave ? 

A. Yes. 

Q. What happened? 

A. They went up the street, and Battles and I and Booster 
started through the alley. Battles told me to take the 
keys and give them to the girl. I said I don’t know either 
one of the peoples, the girl or the man. 

602-618 The Witness: Battles asked me to carry the 
keys to the girl. 

By Mr. Goldstein: 

Q. Did vou take the kevs? 

A. No. * 

Q. What did he say next? 

A. Booster said he would take the keys if I was scared. 
I told Booster not to take the keys, and he did. 

Q. And he took the keys over there? 

A. He did. 

Q. Did there come a time when Booster came back? 

A. Yes, sir. 

Q. Now, did there come a time when the Smith girl and 
Williamson came back? 

A. Yes, sir. Booster came back and gave Battles the 
keys and told Battles, “She don’t want anything to do with 
you and won’t take the keys.” Battles went up to the 
door and told her, “You little black bitch-” 

Q. Wait a minute. Take that slow. After Booster came 
back and said she wouldn’t take the keys, where was Helen 
Smith standing? 
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A. Helen Smith was standing in front of the door- 

603 Q. Doorway of what? 

A. This delicatessen. 

Q. On which side of the alley is the delicatessen? 

A. On the left-hand side, towards Wimpy’s beer garden. 
Q. Is that on the south or the north side of the alley? 
A. That is on the south side of the alley. 

Q. Where were you standing at the time; on the north 
or south side of the alley? 

A. Standing on the north side of the alley. 

Q. Battles left—is it your testimony that Battles left 
you after the keys were refused, and walked back to the 
delicatessen? 

A. He did. 

Q. And the girl, Helen Smith, was standing in the door¬ 
way ? 

A. Yes, she was. 

Mr. Dietz: Objection. 

The Court: Sustained. 

Bv Mr. Goldstein: 

Q. What was said at that time? 

A. Battles told the girl, “You little black bitch. If you 
ever walk the street again I’m going to kill you and your 
associates.” 

Q. W T hat did she say? 

A. She said, “You’re not going to do anything to 

604 me, because you are in love with me.” Just like 
that. 

Q. Then what happened? 

A. Then Williams came out of the door again- 

Q. And where did he go? 

A. Williams told Battles, “I told you to leave the girl 
alone.” 

A Juror: I couldn’t hear that. 

The Witness: Williams told Battles, “I told you to 
leave the girl alone.” 

By Mr. Goldstein: 

Q. What did Battles say or do? 

A. Battles said that is his old lady and any time he 
wanted to say anything to her he was going to say it to her. 
Q. Go ahead. What happened? 
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A. I grabbed Battles bands off of her and said, “Leave 
these peoples alone.” 

Q. Wait a minute. You grabbed Battles and told him 
to leave the people alone? 

A. Yes, sir. 

Q. Did you do something? 

A. No, sir. 

Q. Were you attempting to do something? 

A. No, sir. 

Q. Well, what did you and Battles do from that time on? 
A. At the time I grabbed Battles, Williams told 

605 Battles, “If you’re going to shoot, go ahead on 
and shoot.” 

Q. Now, at that time who was Williamson talking to? 

A. He was talking to Battles. 

Q. Was he talking to you? 

A. No, sir, he wasn’t. 

Q. Where was the girl when that remark was made? 

A. Standing next to me. 

Q. W'here was Booster, if you know? 

A. Booster vras standing next to the girl. 

Q. Where were you? 

A. Battles and I was standing up in the alley. 

Q. How far up in the alley did you get? 

A. About 15 feet up in there. 

Q. What were you and Battles doing up in the alley? 
A. I had Battles by the coat. 

Q. That is w'hat I want. 

Now, will you come down here and show me—I will be 
Battles. Show' me with your hands, w'bat you w’ere doin^ 
in the alley. 

606 (Mr. Goldstein and the witness standing in front 
of the jury box:) 

The Witness: I had Battles by the shoulders, like this. 

By Mr. Goldstein: 

Q. And then what? 

A. Battles had me by both my arms. 

Q. With his hands on you like that? 

Mr. DrETz: I object to Mr. Goldstein’s statement. 

The Court: Yes. Do not repeat the answer. 
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By Mr. Goldstein: 

Q. You put your hands on me like you had yours on 
Battles, and put mine on you like Battles had his. 

A. Like this (demonstrating). 

Q. Now, from there what happened? 

A. (Witness returning to the witness chair:) Williams 
said, “If you’re going to shoot, go ahead and shoot.” 

The Court: I don’t think the reporter got that answer. 
Perhaps the jurors did not, either. 

By Mr. Goldstein: 

Q. Repeat what you said as you were walking back to 
the chair. 

A. At that point Williams told Battles, “If you’re going 
to shoot, go ahead and shoot.” 

Battles told me to turn him loose. I turned him loose 
and Battles reached in his pocket and pulled a gun 
607 and fired one time. Williams grabbed his arm. He 
turned around up the alley and when he got to the 
mouth of the alley the girl grabbed Williamson and helped 
him out of there. 

Q. Did you at any time have this Smith & W’esson gun 
in vour possession? 

A. No. 

Q. Did you ever see it? 

A. No, sir. 

Q. Did you know Battle had it on him? 

A. I did not. 

Q. Did you have any reason to shoot anybody on that 
occasion? 

A. No, sir. 

Q. Did you have any argument? 

A. No, sir. 

Q. Any fuss or fight? 

A. No, sir. 

Q. Did you know the decedent 'Williamson? 

A. No, sir, I didn’t. 

Q. Now, you definitely state that you did not do any 
shooting on that night? 

A. That is right. 

616 By Mr. Lane : 

Q. You never saw any weapons other than the gun? 

A. That is right. 
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Q. Yet when Battles is standing here, according to your 
testimony, he just requested you to let him loose. You 

617 saw the gun at that time, didn’t you? 

A. No, sir, I didn’t see the gun at that time. 

Q. You saw it right after that, didn’t you? 

A. Yes, sir. 

Q. Yet you turned him loose and let the man shoot him 
down in his tracks? 

Mr. Goldstein: I object. That is argumentative. 

The Court: Sustained. 

Mr. Goldstein: May it go out? 

The Court : It may go out. 

By Mr. Lane: 

Q. Battles was looking at the deceased, was he not? 

A. Yes, sir. 

Q. I presume he was in a position, then, like this, is 
that right? You have got your arms up. Is that the way 
you said it happened? 

A. Yes, sir. 

Q. You were this way, facing me? 

A. Yes, sir. 

Q. But in a way that you could see him, too, by the side of 
your eyes? 

A. I could see him by the reflection of the glass. 

Q. But you did see him, though. You were facing di¬ 
rectly at Battles when, as you gestured, he went for the 
gun. Did he have his hand in his pocket when he said, 
“Turn me loose’’? 

618 No, sir. 

Q. You also said yesterday that you heard him 
sav, “If you are going to shoot, go ahead and shoot.” Had 
he gone for his gun then? 

A. He’d gone for his gun. That is when I told this other 
fellow, the dead fellow, that Battles had a gun, “Go back 
out the alley.” 

Q. Now, did you turn him loose after the dead man said, 
“If you are going to shoot, shoot”? 

A. I turned him loose, before. 

Q. You were right there, though? 

A. Sir? 

Q. You were right next to Battles, though? 

A. I was about two feet away from him. He stepped 
awav from me. 
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Q. Now, Booster was up here at Nick & Steve’s, wasn’t 
he? 

A. Yes, sir. 

Q. In other words, on the sidewalk side, am I correct 
in saying that? 

A. Yes, sir. 

Q. And both you and Battles were up the mouth of the 
alley some distance, is that correct? 

A. Correct. 

619 Q. Over here somewhere—well, at any rate, the 
first person on this side of the alley was the dead man 

who had turned the corner, who was right in front of this 
part of the delicatessen, is that correct? 

A. Yes, sir. 

Q. And if Mary Smith was outside, she was either behind 
or in the doorway? 

Mr. Goldstein : I must object to that, to the type of ques¬ 
tion “if”. 

Bv Mr. Lane: 

Q. In other words, she was some distance down from the 
dead man, towards the mouth of her home, is that correct? 

A. No, sir, she was standing about two feet away from 
the dead man. 

Q. Back from him, south? 

A. No, sir, not on the back; on the side. Next to Booster. 
Q. She flanked him? 

A. She was next to Booster. 

Q. On this side- 

Mr. Goldstein : Just a minute. You said next to Booster? 
The Witness: Yes, sir. 

By Mr. Lane : 

Q. You said Booster was over there. 

A. She was standing about two feet away from the 

620 dead man, next to Booster. 

660 By Mr. Dietz: 

Q. Did you ever mention to Detective Furr anything 
about a knife or razor that night? 

A. No, sir, I didn’t. 

Q. Were you carrying a knife? 
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A. No, sir. 

Q. Were you carrying a razor? 

A. No, sir. 

Q. Ever carry a weapon? 

A. No, sir. 

661 Bv Mr. Dietz: 

* 

Q. I direct your attention to the time when you and 
Battles and Booster were upstairs in the toilet room at 1527 
P Street. Tell us what happened at that time to the gun 
and the shell. 

A. Well, I was- 

Q. Speak slowly, now. 

A. I was over to the urinal trough. Booster was over to 
the commode. Battles pulled the gun out of his bosom, 
walks over and drops the shell into the commode. 

Q. How many shells did you hear fall in that commode? 
A. One. 

662 Q. He only dropped one shell, is that correct? 

A. Yes, sir. 

Q. What did Mr. Battles do with the gun at that time? 

A. Stuck it back in his bosom. 

Q. Did you ever see that gun after that time, that night? 
A. I didn’t see it no more after that. 

• •••••« 

665 Q. Good friends? 

A. I would say they are friends. I don’t know how 
good they are. 

Q. Would you say that she is as good a friend of Booster 
as she is to you? 

Mr. Goldsteix: I object. 

The Court: Sustained. 

By Mr. Dietz: 

Q. Now, did you have occasion to say on the telephone, 
when speaking to Pee Wee that night after the shooting, 
did you have occasion to say, “I shot him”? 

A. No, sir, I didn’t. 

Q. Never said those words? 

A. No, sir. 

Q. You always denied this shooting, isn’t that true? 

A. Yes, sir. 

• •••••• 
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673 Mr. Goldstein: I make a motion, if the Court 
please, that the question of first degree be withdrawn 
with respect to the defendant McKinney. 

Mr. Lane: The Government objects to that, Your Honor. 
The Court: What evidence is there of deliberation and 
premeditation? 

• •••♦#♦ 

676 The Court: I cannot see any evidence that would 
support premeditation and deliberation as to Mc¬ 
Kinney. 

Mr. Goldstein: So my motion is granted? 

The Court: Your motion is granted. 

Mr. Goldstein : I will withdraw No. 10. 

No. 11 will also be withdrawn, Your Honor. 

The Court: You will mark those withdrawn and initial 
them. 

Now, No. 12 must have been drawn with the thought that 
someone might be held on the proposition of aiding and 
abetting. 

Mr. Goldstein: Yes, and I do not see any aiding and 
abetting here. 

Mr. Lane: Not in view of Your Honor’s ruling. I think 
that should be withdrawn. 

Mr. Goldstein: May I ask Your Honor at this point, is 
Your Honor going to charge that there can only be a con¬ 
viction of one defendant in this case? I do not see any 
escape from it. 

The Court: I do not see any other way out. Do you? 
Mr. Goldstein : There is no aiding and abetting. Either 
one or the other did it. 

Mr. Dietz: I will go along with that. 

Mr. Lane : Wait a minute. You mean the jury must make 
a choice between them? 

Mr. Goldstein : Yes. 

677 The Court: I do not see any other way out of it. 
Mr. Lane: I will agree with that in view of His 

Honor’s ruling. 

• •••#•• 

6S2 Court’s Charge to the Jury 

• *#••** 

689 This seems an appropriate time to say to this jury 
that in the opinion of the Court, under the evidence 
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and the law as I have stated to you, you may not find both 
defendants guilty, and you should consider and weigh the 
evidence and determine which of the defendants, if either, 
has been proved guilty of the crime charged in the indict¬ 
ment or one of the lesser included offenses. 

I should also say to you at this point, that in the opinion 
of the Court the evidence which has been placed before this 
jury does not warrant and would not support a verdict of 
first degree murder against the defendant McKinney, since 
in the opinion of the Court the evidence is insufficient to 
prove deliberation and permeditation, which are essential 
elements of the crime of murder in the first degree. 

As to the charge against the defendant McKinney, you 
will therefore consider and weigh the evidence and deter¬ 
mine whether he has been proved guilty of murder in the 
second degree or of manslaughter. 

#••••«• 

695 The jury will take the case. When you return 
your verdict, your verdict will be announced through 

your foreman. You will first he asked for your verdict as 
to the defendant John T. Battle, and your verdict as to him 
will be guilty as charged, which would mean guilty of first 
degree murder; or guilty of second degree murder; or 
guilty of manslaughter; or not guilty, as you may deter¬ 
mine. 

You will then be asked for vour verdict as to the defend¬ 
ant Romeo McKinney, and your verdict as to him will be 
guilty of second degree murder; or guilty of manslaughter; 
or not guilty, as you may determine. 

Are there any suggestions? 

Mr. Dietz: May we approach the bench? 

The Court : Yes. 

(At the bench:) 

Mr. Dietz: If the Court please, the only suggestion I 
might have at this time is that inasmuch as the Court has 
stated that there is not evidence sufficient to find Mr. Mc¬ 
Kinney guilty of murder in the first degree, I would like 
the Court to state, if Your Honor thinks it would be wise, 
that the Court does not state any opinion as to the 

696 sufficiency or insufficiency of the evidence against 
the defendant Battle as to first degree. 

Mr. Goldstein : I do not think that is necessary. 

The Court: No, I do not think so. 

Mr. Dietz : That was just a suggestion. 
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(At 5:20 o’clock p.m. the jury returned to the courtroom 
and having taken their places in the jury box the following 
then occurred:) 

The Court : Who is the foreman of the jury ? 

Juror No. 9: Your Honor, this gentleman (indicating) 
is the foreman. I have been asked to ask the question. 

The Foremax (Juror No. 6): I have asked him to ask the 
question, Your Honor. 

Juror No. 9: It is our understanding that you stated at 
one time in your charge, that in the opinion of the Court 
and upon the evidence given it would be impossible 

697 to find both of these defendants guilty without quali¬ 
fication. Then later you said that the defendant Mc¬ 
Kinney could be found innocent or guilty of one or two 
charges and that the defendant Battles might be found 
innocent or guilty of three charges. 

The Court: That is correct. 

Juror No. 9: In other words, it is our interpretation of 
that—or, Ave would like to ask if it is a correct interpreta¬ 
tion to say that they both may be found guilty but on pos¬ 
sibly different charges? 

The Court: I have instructed you that they may not both 
be found guilty. Only one can be guilty. 

Juror No. 9: If one is guilty of any charge, then the other 
is necessarily innocent of all charges? 

The Court : That is correct. 

Juror No. 9: Thank you, sir. 

The Court: Is that clear now? 

Juror No. 9: That is our question. 

The Court: Very well. You may retire again. 

(Thereupon, at 5:25 o’clock p.m. the jury again retired 
to deliberate their verdict.) 

(At 10:20 o’clock p.m., the jury returned to the court¬ 
room and announced their verdict, as follows:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

698 The Foreman : Yes sir. 

The Deputy Clerk: What say you as to the de¬ 
fendant John T. Battle? 

The Foreman : Not guilty of first degree. 

The Court: What verdict do you find as to the defendant 
John T. Battle? 

The Foreman : Well, sir, we understood there are three 
counts. On the first one -we find him not guilty. 
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The Court: You find him not guilty. 

The Foreman: On the second, guilty. Guilty on the 
second count, sir. 

The Court: You find the defendant John T. Battle guilty 
of second degree murder? 

The Foreman: Yes, sir. 

The Court : All right, Mr. Clerk. 

The Deputy Clerk : What say you as to the defendant 
Romeo McKinney? 

The Foreman: Not guilty, sir. 

The Deputy Clerk: Members of the jury, your foreman 
says you find the defendant John T. Battle guilty of second 
degree murder, and that is your verdict, so say you each 
and all? 

(The jurors responded in the affirmative.) 

The Court: The defendant Battle will be committed for 
sentence, and his case will be referred to the Probation 
Officer for presentence report. 

699 The defendant McKinney is released. 

Mr. Diez : May I make a motion, Your Honor. I 
would like to have the jury polled individually. 

The Court: Yes, you may have the jury polled individ¬ 
ually. 

The Deputy Clerk : As I call your names, please answer 
as to vour verdict as to John T. Battle onlv. 

w * 

(Thereupon the jury was polled by the Deputy Clerk and 
as to the defendant John T. Battle each juror “Guilty of 
second degree murder.”) 

The Court: I must say to the jury, I am extremely sorry 
to have kept you waiting. I was in a meeting at the Shore- 
ham Hotel and I thought I would be easily located, but there 
must have been some difficulty about the connections at the 
hotel. 

The jury will be excused until Monday morning. 

Mr. Goldstein: May the defendant McKinney be dis¬ 
charged, Your Honor? 

The Court: Yes. 

Mr. Dietz: If the Court please, may I make a motion at 
this time for the Court to enter a judgment of acquittal 
notwithstanding the verdict of the jury on the grounds that 
there is not sufficient evidence to substantiate a verdict of 
guilty to second degree murder, inasmuch as all of 

700 the evidence of the Government’s case was that the 
defendant Battles never touched the gun at the time 
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of the shooting, and I feel that the evidence does not war¬ 
rant a verdict of guilty of second degree murder. 

The Court: The motion is overruled. 

Wesley A. Coote, 

Official Reporter. 
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